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1 P R O C E E D I N G S

2 CHAIRMAN DiPARDO: We're going to call the

3 meeting to order, this being the public hearing on

4 industry minerals in-stream sand and gravel rules.

5 I was holding off until one of the other

6 commissioners got here, but he's tied up on a conference

7 call, so he'll show up when he shows up.

8 So in the meantime we're going to turn this

9 over to Mr. Larson and let him bring us up to date.

10 MR. LARSON: Thank you, Mr. Chairman.

11 It's my pleasure to welcome everyone here to

12 the hearing on the proposed sand and gravel mining rules.

13 We are now in the public comment period for

14 these rules. These rules were published on February 2nd

15 in the Missouri Register, and they will have a three-

16 month public comment period.

17 We're about two months, then, into the public

18 comment period. And this hearing is a part of that

19 public input process, if you will.

20 The hearing is specifically for the Commission

21 to receive comments from all interested people,

22 environmental groups, industry organizations, private

23 citizens. All kinds of people have been involved in this

24 process over the past three years that we've been working

25 on these rules.
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1 It's not a forum for debate or discussion, if

2 you will. It is a forum for the Commission to hear what

3 people have to say about these proposed rules.

4 Speaking of the rules, they were the result

5 primarily of an effort by a work group formed under the

6 directive of this Commission. The work group worked for

7 many months to arrive at a product to present to the

8 Commission last spring at the May Commission meeting.

9 The Commission looked at that product and made

10 certain amendments to the work group's recommendation to

11 the Commission.

12 Those -- that final product as amended by the

13 Commission was adopted by the Commission last May and

14 voted on and approved by the Commission.

15 At that meeting, most groups did talk to the

16 Commission and address the Commission at that meeting.

17 Primarily -- I don't think there was one individual or

18 one group that was satisfied with -- entirely satisfied

19 with the total package.

20 Some groups felt that they were too

21 restrictive. Some groups and persons felt that they

22 weren't restrictive enough.

23 But, overall, specifically the group that

24 represents the mining industry and the Missouri Farm

25 Bureau addressed the Commission and said that although
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1 they had reservations about these rules, they found them

2 to be acceptable as a package.

3 So what we're here for today is to allow folks

4 one last time to address the Commission, make their

5 feelings known about these proposed rules, as is the

6 process when the Department is proposing environmental

7 rules.

8 Finally, I would state that the public comment

9 period for these rules does run beyond this hearing. It

10 will run until May 1st.

11 As the program receives additional comments,

12 written or by e-mail, we will package those comments up

13 and ensure that the Commission gets those. And they will

14 also be posted on our website under the heading of sand

15 and gravel briefing.

16 So all of these comments will not only be made

17 available to you as a Commission but to the public at

18 large, anyone who has Internet access.

19 Of course, people who do not have Internet

20 access, if they would like to view these documents, can

21 certainly contact the Land Reclamation Program, and we'll

22 make those available to them.

23 With that said, I think I'm finished with the

24 introduction. If there is any questions, I'd be glad to

25 answer them; but if not, then I'll turn it over to the
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1 Commission.

2 CHAIRMAN DiPARDO: Thank you.

3 MR. LARSON: Thank you.

4 CHAIRMAN DiPARDO: I have a list of people that

5 were requesting some comments. There is one, two, three,

6 four, five, six, seven, eight, ten or eleven people on

7 this list, and I've got some other cards of people that

8 would like to speak.

9 So I'd ask you to probably keep this to about

10 ten minutes or less, if you possibly could. But we do

11 want to hear from everybody, as long as you register with

12 us.

13 And when you get up to speak, spell your name

14 for the court stenographer, so she can get the correct

15 spelling of your names.

16 So to begin with, any comments from any of the

17 Commissioners? We'll get this thing started.

18 Everybody ready?

19 Randy Scherr, Mining Industry Council of

20 Missouri, would you like to speak first, please.

21 MR. SCHERR: Mr. Chairman, members of the

22 committee, my name is Randy Scherr. I serve as Executive

23 Director of both the Mining Industry Council and the

24 Concrete -- Missouri Concrete Association, both of which

25 have members that have significant interest in this

MIDWEST LITIGATION SERVICES
TOLL FREE - (888) 636-7551

6



1 issue.

2 I don't need to tell anybody on the Commission

3 or staff or any of the guests here that this has been a

4 long and arduous process.

5 I remember going to my first sand and gravel

6 meeting back in probably the late '80s and early '90s,

7 also tracking legislation dealing with sand and gravel

8 back in, I think it was, '90 or '91.

9 I also tell the story --

10 MS. RANDLES: Mr. Scherr, I don't want to

11 interrupt you, but I omitted to have the court reporter

12 swear you in. This is testimony.

13 So is that fine?

14 Everyone needs to come up and be sworn in at

15 the beginning, and I'm sorry that I didn't think of that

16 before you started.

17 MR. SCHERR: That's fine.

18 (Witness sworn.)

19 MR. SCHERR: I continue to tell the story about

20 legislation in early 1990 -- early 1990s, filed by a

21 legislator from St. Louis, that I think in my 27 years

22 still holds the record for the most number of legislators

23 that testified against it.

24 It's pretty unusual to find legislators coming

25 in and testifying as witnesses either for or against, but
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1 that particular bill dealing with sand and gravel had

2 seven legislators testify against it.

3 So I think that at least is an indication of

4 how sensitive this issue is.

5 We've been involved with the work group. I've

6 had members that have been very active with that work

7 group.

8 This has been, as I mentioned, a long and

9 arduous process, to try and find some middle ground

10 that -- what we feel would, number one, protect the

11 resources and, number two, allow the industry to continue

12 to operate.

13 And I think as we've gone through that process,

14 the product that you have before you that was recommended

15 by the -- by the work group, along with the amendment

16 that was adopted by the Commission three or four months

17 ago, I think, gives you -- gives us, and I think you, a

18 package that you can look at and say, it does achieve the

19 protection of the resources that you were looking for, as

20 well as allow the industry to operate.

21 I might also add that we have obviously members

22 that are concerned about this, but I think there are

23 issues that -- that we have to consider in looking at

24 this package that would be important to us.

25 One is, does it allow us to continue to
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1 operate; number two, does it give us stability?

2 And as we went through this process, we had

3 concerns by members because permit conditions were

4 different for different operators, and we feel now that

5 we have that uniformity that would be provided by -- by

6 these rules.

7 So I think as a package, these are -- these are

8 certainly something that as an industry we feel that we

9 can live with and would be happy to try to answer any

10 questions.

11 CHAIRMAN DiPARDO: Comments?

12 MR. SCHERR: Thank you.

13 CHAIRMAN DiPARDO: Thank you very much.

14 Next on the list is Richard Dellerman from

15 Texas County.

16 (Witness sworn.)

17 MR. DELLERMAN: My name is Richard Dellerman

18 from Texas County, Missouri.

19 I'm here to share my understanding on riparian

20 ecology and geological formations of rivers and streams.

21 The gravel mining issue is my topic today.

22 I thank the Land Reclamation Committee for this

23 time to speak.

24 These were comments from the website of

25 Research Statement given by the Land Reclamation Program,
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1 Attachment D of impacts of gravel mining, the sand and

2 gravel briefing response. I would like to address these

3 statements.

4 From Mr. Brown, from the Louisiana State

5 University, quote, gravel mining results in bank erosion;

6 two statement, muscles stranded in shallow pools, that

7 they choose to live in, but the pool level dries up as

8 the river level drops; therefore, gravel mining has

9 evidently eradicated the muscles.

10 My reply: Muscles live in sand or mud or are

11 attached to rocks and shallow water. Some of these

12 muscles during the early developmental stages are

13 parasitic on fish.

14 Now, the blue muscles, the eggs and sperm are

15 shed into the water, where fertilization takes place.

16 The embryo stays afloat for a month or so, held by a

17 bubble held in a thread from a film in a good flow of

18 clear water.

19 Now, the quote from the University says: These

20 are the types of muscles that live in the raised gravel

21 bed mounds, but dies when the river level drops --

22 lowers, unquote.

23 Gravel mining out these high gravel beds will

24 enable the river to hold a greater volume of water in a

25 rainstorm. By widening and deepening this raised gravel
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1 mound will lower the water level farther below the

2 erosion line of the riverbed, inhibiting a likely erosion

3 from the rainstorm. This is how gravel mining prevents

4 bank erosion.

5 As gravel fills up a section of river, the

6 water becomes shallower. Some muscles choose to live in

7 the shallow places.

8 Muscles also live in the top part of the sand

9 and gravel bed that is near the size of the riverbed --

10 or river bank, will deepen these sections to build up

11 gravel.

12 These muscles won't have this raised section

13 for pools of water to exist and later dry up, unquote.

14 So these type of muscles will congregate on the

15 gravel beds located on the side of the streams and

16 rivers. So gravel mining will help stop the eradication

17 of the specific muscles.

18 The summary that I have is morphology is a

19 physical structure. This word is used to a physical

20 structure change in riparian areas of rivers, lakes and

21 swamp areas.

22 Changing the morphology of the rivers or

23 streams by the erosion of topsoil and the dying of

24 muscles are the results of raised river or streambeds.

25 Many of the expressed reasons -- reasoning from
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1 the sand and gravel briefing given on the website are not

2 founded. Bridge engineers will tell you that sand banks

3 build up on one side of the river, will create a faster

4 current on the opposite side, that will wash out the land

5 that supports the side of the bridge.

6 The gravel taken out of these raised river beds

7 is a service to our county's environment. I believe that

8 the sand and gravel river mining companies are doing us a

9 service and should be given support in doing so.

10 Because of the Texas County Land Use Plan, the

11 elected County Commissioners are given the major impact

12 of all rivers and streams in our county.

13 The State Governor can give support to the

14 Texas County Stream and River Commission. The Texas

15 County's gravel mining operators are given support to the

16 State by paying money to them for gravel mining permit

17 tax.

18 Your support will show the people in Texas

19 County that our Governor -- governs for the people and by

20 the people. I respectfully request that you remove the

21 unfounded regulations off the Register.

22 Thank you.

23 Any questions?

24 CHAIRMAN DiPARDO: Thank you.

25 MR. DELLERMAN: Do I hand any of these out?
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1 MS. RANDLES: It's entirely up to you, sir.

2 If you'd like to make them a part of the

3 record, you can give a copy to the court reporter and a

4 copy, if you want, to the Commissioners.

5 Whatever you give us will be given to the

6 Commissioners even if you don't have enough copies.

7 MR. DELLERMAN: Okay. I have enough copies

8 here.

9 MS. RANDLES: Okay.

10 (DELLERMAN EXHIBIT NO. 1 WAS MARKED FOR

11 IDENTIFICATION BY THE COURT REPORTER.)

12 CHAIRMAN DiPARDO: Next on the list is

13 Mr. Bob Parker from Texas County Farm Bureau.

14 MS. ADAMS: He's coming later.

15 CHAIRMAN DiPARDO: Okay.

16 MS. ADAMS: I'd like to reserve his time for

17 last.

18 CHAIRMAN DiPARDO: All right.

19 Well, let's move on to Betty Adams,

20 Vice-President of Ozark Chapter of Property Rights.

21 Is Betty here?

22 MS. ADAMS: I had signed up to be last.

23 Does that make any difference?

24 CHAIRMAN DiPARDO: Well, not on here.

25 MS. ADAMS: That's on the e-mail?
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1 CHAIRMAN DiPARDO: You're on.

2 (Witness sworn.)

3 MS. ADAMS: Dear sir, let me commend you on

4 sticking with your original intent of accepting the

5 preferred wording on the work group that you asked to

6 refine, the proposed sand and gravel rules.

7 The ten-item set of rules you have adopted is

8 more reasonable than the original set you proposed.

9 Aside from the fact that a majority of the

10 working group voted in favor of keeping guidelines

11 instead of implementing rules, three important points are

12 still not dealt with: one, the economic impact; two,

13 curtailing landowners' rights to sell renewable

14 resources; and, three, showing a need for the laws.

15 To say the economic impact will not exceed $500

16 is completely ludicrous. The regulations reduce the

17 amount of sand and gravel that can be removed

18 drastically.

19 A landowner does not receive much for each yard

20 of product removed, but the combined revenue lost

21 statewide certainly exceeds $500.

22 I've heard both Reclamation and the Missouri

23 Department of Conservation staff members explain that the

24 new regulations would have no more impact than the

25 guidelines that commercial operators are already required
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1 to follow.

2 True, but that's like saying, we tore the roof

3 off your house yesterday, so you won't get any wetter

4 tomorrow than you did today.

5 Limiting gravel removal and essentially

6 directing that gravel be taken from locations away from

7 the stream where it's less plentiful, as opposed to here

8 or in the stream where the gravel is, takes away the

9 rights of the landowner to manage and sell a renewable

10 resource from his land.

11 All through the proceedings and to this day, no

12 scientific proof has been presented to show a need for

13 these proposed rules. No real-time studies of the impact

14 of gravel removal from Ozark streams have been made or

15 presented as evidence of need.

16 A recent paper prepared by Michael Roell, MDC,

17 showed no review of what operators are doing in their

18 gravel mining operations and repeatedly -- and repeated

19 previously drawn assumptions, but did nothing to show

20 cause and effect or a need for rules.

21 So much has been made of headcutting, and that

22 is the reason stated for not wanting gravel removed below

23 water level. Yet, Roell reports that from aerial

24 observation, he is unable to detect mining below the

25 water surface.
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1 If this practice is as devastating as has been

2 presented, you would think it would be easily spotted.

3 Evidently, he didn't find ruinous conditions

4 that warranted rules being placed on a landowner's rights

5 to manage his own property.

6 I respectfully request that you take these

7 regulations off the register.

8 (ADAMS EXHIBIT NO. 1 WAS MARKED FOR

9 IDENTIFICATION BY THE COURT REPORTER.)

10 CHAIRMAN DiPARDO: Next on the list is

11 Robert Temper, Ozark Fly Fishers Association.

12 (Witness sworn.)

13 MR. TEMPER: Thank you for this opportunity. I

14 appreciate to appear before you again.

15 The proposed rules as written should be

16 approved and implemented without further compromise.

17 It's been a series of compromises to end up to the

18 position we are.

19 I agree with Mr. Scherr, that it's not what

20 everybody wants, it's not what anybody wants, but it's

21 something we can probably all live with. Let's move

22 forward.

23 Let's implement them quickly. We've been

24 without rules for too long.

25 The uncertainty is what people are dealing
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1 with. Putting these on the books will then prepare a

2 situation of certainty, and we can all move forward.

3 I left you with a picture of headcutting. This

4 came from the Department of Conservation on one of the

5 presentations they've made over the last year.

6 It shows below the highway, below the concrete

7 culverts that cross under the highway.

8 What happened to the stream when deposits were

9 made in-stream let the water work on the base and chew

10 it's way back up. It shows that the concrete culverts

11 prevented that. It shows the undisturbed original stream

12 bank to the top of the page above the highway.

13 Unfortunately, it's not a very good picture. I

14 have a colored picture that -- you know, if you'd like, I

15 could e-mail it to you. It's a little better copy. This

16 one is in black and white.

17 But I think a picture is worth a thousand

18 words. This is what can happen if you dig in the stream

19 below the waterline.

20 The current rules will prevent this. I want to

21 leave this as a picture of what it is you're protecting

22 in the streambed.

23 Thank you very much for the opportunity to work

24 with you and look forward to other opportunities in the

25 future.
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1 Questions?

2 Thank you for your time.

3 CHAIRMAN DiPARDO: Thank you.

4 Leslie Holloway, Missouri Farm Bureau.

5 (Witness sworn.)

6 MS. HOLLOWAY: Thank you, Mr. Chairman, members

7 of the Commission.

8 Since last May when the Commission approved the

9 revised proposed rule for public comment, Farm Bureau has

10 continued to work toward resolution of the issue we have

11 raised in written correspondence, those being letters to

12 commissioners in April and May of last year and oral

13 testimony during the Commission's deliberations.

14 This issue is the need for landowners to

15 periodically remove gravel or have someone remove gravel

16 without a permit to keep a stream flowing, keep fish in

17 the stream and manage streambank erosion.

18 A few months ago we initiated meetings with DNR

19 Director Mahfood and staff to discuss how to address this

20 issue in a manner that would be more acceptable than the

21 legislation that was proposed last year.

22 As you may know, legislation introduced this

23 year takes a different approach, which came out of these

24 preliminary discussions.

25 The Department is by no means supporting this
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1 legislation, but in order to meet the legislative time

2 frame, we put forth the best option we could, knowing it

3 would need to be refined.

4 We will continue to solicit the Department's

5 input, as well as others input.

6 Also, legislators have initiated discussions

7 with interested parties.

8 We appreciate the Department's willingness to

9 work towards a solution, and we have asked that they do

10 more to help the public understand that the landowners

11 we're talking about are not the ones causing the problems

12 that have been highly publicized in the course of this

13 rulemaking process, such as the seven examples of severe

14 damage caused by sand and gravel operations presented in

15 the work group booklet dating back to the 1980s, others,

16 1995, 1998, 2000 and 2002.

17 DNR and MDC officials have confirmed this point

18 on a number of occasions.

19 Our comments on the proposed rules reflect the

20 points I've just mentioned: one, landowners need to be

21 able to sell or otherwise dispose of gravel they don't

22 need without a permit; two, we remain greatly concerned

23 about the potential effect the rules could have on

24 landowners; and, three, we remain greatly concerned about

25 factual inaccuracies or misrepresentations pertaining to
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1 sand and gravel excavation and conclusions drawn beyond

2 the scope of supporting data.

3 And that leads me into the next part of my

4 comments pertaining to the report.

5 I believe we're referring to the Roell report.

6 I'm not sure if that's the correct pronunciation. I'm

7 calling it the Roell report.

8 The first thing about this report that is

9 alarming is the fact that Department of Conservation

10 personnel spent 80 hours, apparently, piloting aircraft

11 and videotaping private and public property over the

12 course of 14 days, followed by analyzing the footage and

13 preparing the report, which was 75 percent funded by the

14 EPA.

15 We have a great concern about that kind of use

16 of State resources.

17 In the acknowledgments there are twelve MDC

18 staff mentioned and six nonMDC staff mentioned.

19 This is not research. This is a position

20 paper.

21 There is useful information, but we need to

22 make a distinction, and you've already heard that from

23 some of the witnesses today.

24 There is an important distinction between

25 scientific information and other types of information.
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1 Mr. Roell also prepared the 1999 literature

2 review which was submitted to DNR Director Mahfood,

3 leading to the educational session held by the Clean

4 Water Commission in the 2001 proposed regulations.

5 The methodology itself is questionable. The

6 use of aerial observation and GIS analysis can be very

7 precise but can just as easily be subject to error,

8 especially if the data is not ground truthed.

9 If total numbers were extrapolated from samples

10 of 30 percent -- from -- a sample of 30 percent sample of

11 the fourth-order streams, as is indicated in the report,

12 statements such as those in the abstract misrepresent

13 conclusions that can be drawn from this study.

14 For example, there is a reference to active

15 instream gravel mines occurred at 407 sites, versus, what

16 would be more accurate to say, an estimated 407 sites.

17 There are other examples in the percentages

18 that are recorded in the summary of characteristics on

19 pages 8 through 10.

20 Generalizations are not providing an accurate

21 account of what is going on.

22 In the discussion section, potential adverse

23 impacts are cited, but data and observations showing some

24 correlation to any of the sites are lacking.

25 The way the information is presented by this
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1 paper, it comes across as critical of all in-stream sand

2 and gravel excavation, commercial or private, permitted

3 or unpermitted, well managed or poorly managed.

4 Next I'd like to talk a little bit about the

5 rulemaking report.

6 The rulemaking report omits some information

7 that we feel is pertinent for the record.

8 The proposed rules were issued in 2001, the

9 original proposed rules, without public meetings and only

10 after comments were submitted raising objections were

11 public meetings held.

12 Although the work group was directed to make

13 recommendations on revisions to the proposed rules, a

14 vote requested by members of the work group on whether,

15 quote, the guidelines should become rules, end quote,

16 indicated a majority opposed changing from guidelines to

17 rules.

18 It is inaccurate to say that there are, quote,

19 no Federal rules regarding stream protection standards,

20 end quote, other than Clean Water Act provisions

21 pertaining to stream degradation.

22 The Corps of Engineers lost only part of its

23 jurisdiction pursuant to the lawsuit cited in the report.

24 In fact, we are currently working with

25 interested parties to obtain a Corps permit required for
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1 a demonstration project on streambank stabilization using

2 excavation material.

3 DNR contends that because the rules pertain to

4 permittees only, only commercial operators and not

5 private landowners will be affected.

6 As I've indicated, we remain concerned about

7 how DNR will treat landowners who do not need gravel for

8 their personal use but periodically remove gravel or have

9 someone removal gravel.

10 Finally, regarding the scientific basis for the

11 proposed rules, it is important to emphasize that agency

12 officials and researchers admit that data with which to

13 assess the impact of in-stream sand and gravel excavation

14 in Missouri is lacking.

15 What data is available from studies in other

16 states is also limited, especially in its application to

17 Missouri.

18 DNR notes in the report, quote, none of the

19 research truly quantified stream protection measures, end

20 quote.

21 As stated in the USGS report, in-stream gravel

22 mining and related issues in Southern Missouri issued in

23 February 2002, there is very little information on gravel

24 mining and its related issues in Missouri.

25 In Missouri there is little information about
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1 the extent and distribution of in-stream mining. This

2 information is needed for a science-based understanding

3 for future in-stream mining policy.

4 Finally, in closing my remarks, the buffer

5 modifications made by the Commission last May to the

6 draft proposed rule recommended by DNR staff brought the

7 proposal closer to the work group recommendations.

8 However, we concurred with the work group vote

9 against converting from guidelines to rules.

10 Despite their misgivings, the work group

11 members who voted against rules, in favor of guidelines,

12 were determined to be heard, and stuck with the process,

13 and we appreciate the Commission's recognition of their

14 efforts, but landowners will inevitably be adversely

15 impacted by the conversion to rules, which increases

16 DNR's latitude to take enforcement action against not

17 only permitted commercial operators but landowners who

18 sell or trade excavated sand and gravel without a permit.

19 This is another infringement on private-

20 property rights, and this kind of public policy decision

21 confirms landowners' fears, especially when no one who

22 they trust for technical advice can explain why they

23 cannot manage their property in the manner that they see

24 fit, and, in many cases, in a manner that not only was

25 approved but was recommended years ago, especially when
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1 they know from experience how to improve the fishing and

2 keep from losing acreage to erosion.

3 We will continue to work to provide protection

4 for those landowners who simply want to manage their own

5 property using sound management practices without

6 government intervention.

7 Thank you for the opportunity to present these

8 views.

9 CHAIRMAN DiPARDO: Any comment?

10 Next on the list is a nonidentified

11 Commissioner of Texas County.

12 Who is that going to be?

13 MR. WHETSTINE: My name is Joe Whetstine,

14 W-h-e-t-s-t-i-n-e.

15 (Witness sworn.)

16 MR. WHETSTINE: Whenever you're a Commissioner,

17 I guess you get sworn at more than you get sworn in, but

18 anyway.

19 Today, as an elected official, I found out in

20 county government, we have to operate under a lot of

21 rules and regulations that the Constitution both of the

22 United States and the State of Missouri, as well as law

23 that has been established over the years, and sometimes

24 it's a little difficult to abide by them but we have to

25 do that.
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1 And as I come before you today, I thank you for

2 the opportunity, and I'd like to share a few things with

3 you and maybe ask a question of you.

4 I think we're operating under the National

5 Environmental Policy Act of 1969.

6 Is that what you-all operate under, the NEPA

7 Act, National Environmental Policy Act?

8 Does anybody know what that is?

9 MS. RANDLES: This is supposed to be a chance

10 for you to offer comments.

11 MR. WHETSTINE: Okay.

12 MS. RANDLES: All right?

13 MR. WHETSTINE: So you won't answer any of my

14 questions?

15 Okay.

16 The National Environmental Policy Act is the

17 one that definitely deals with environment, both in the

18 State and the Federal, but, also, we in counties have to

19 operate under.

20 And in many -- many places -- and I'll cite you

21 a few, if you would care to listen -- under the

22 Title 1, Section 101, it states -- it says very clearly,

23 declares that it is the continuing policy of the Federal

24 government, in corporation with State and local

25 governments and other concerned private and public
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1 organizations, to use all practical means and measures,

2 including financial and technical assistance and a manner

3 calculated to foster and promote the general welfare, to

4 create, maintain conditions under which man and nature

5 can exist, and productive -- pardon me -- and fulfill the

6 social, economic and other requirements of present and

7 future generations of America.

8 It goes on to say that with the Federal

9 government, that it applies to use all practical means to

10 try to accomplish these purposes and to coordinate with

11 State and local government.

12 And what I'd like to share with you today is

13 that we have communicated several times with the Bureau

14 of Land Reclamation. This is my first opportunity to

15 come here with you. But we've communicated several times

16 with you-all, but you've never made -- or taken the

17 opportunity to communicate with us on these rules and

18 regulations.

19 It states clearly in the NEPA Act that this was

20 to be done.

21 Now, we further support that. We do have a

22 land use plan that I think you-all should have a copy of.

23 I hope you've all read it. I won't ask you the

24 questions. She says you won't answer them. But I hope

25 you've all read it.
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1 But that also requires under the NEPA Act that

2 we can have a local land use plan, which we do have. It

3 was filed with DNR and other agencies back in 19-- into

4 the year 2000, I believe.

5 So what I'm here to share with you today is

6 that these plans, both the NEPA and the county plan,

7 require that we have physical information, as well as

8 economic impact and environmental impact upon what these

9 rules and regulations, no matter what they are, and the

10 effect it will have on our community, on our county.

11 Gravel is a very abundant natural resource that

12 we have in Texas County. Texas County is a very rural

13 county, and we depend upon our natural resources. Timber

14 is another. Gravel is one of them.

15 So we are very -- that's the reason, I guess,

16 there is so many of us here. It's very important to us

17 that we do this and protect this.

18 We have many opportunities, I think, to speak

19 up for property rights and for things that affect our

20 people, and this is an opportunity whenever somebody

21 comes in and says you can't do this or can do this or

22 you're going to rule or regulate on certain things that

23 we can do on our land. We wonder where it will stop.

24 If we're doing this on gravel and our natural

25 resource for gravel concern, how long will it be before
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1 you'll want to regulate timber? How long will it be

2 before you'll want to regulate the land use, however you

3 use the land, whether it be plowed or whether it be --

4 whatever it be done to it?

5 So we see this as another step in more

6 regulation, and we would -- we would oppose it.

7 I think in 1991 you set rules and regulations

8 that changed them, then, for the gravel mining industry,

9 where they couldn't mine below water level, and that

10 seemed to be well and good.

11 Most of our gravel operators in Texas County

12 were mining below gravel level. One of them in

13 particular had five sites that he was using. That's all

14 he needed.

15 Whenever you put that rule, that guideline, in

16 place, he had to go to seventeen sites.

17 Now, tell me: Is the disturbance from five

18 sites more than what the disturbance on seventeen sites,

19 when you can't go below gravel level?

20 So these are just some of the things that I

21 think -- my family has been in Texas County 150 years,

22 ever since there has been people down there. We've lived

23 with these rivers. We've seem them come and go. We've

24 seen them flood. We've seen drought. We have a pretty

25 good idea of what it's going to do and how it's going to
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1 repair itself many times.

2 It appears to me that probably we have a

3 conflict between the city folks that like to come down

4 and fish in our streams and the locals that try to

5 maintain their streams and make use of the natural

6 resources available to us.

7 We know that you all are in the middle. You've

8 got to try to find a middle ground where you can satisfy

9 everybody. But we'd like for sure for you to consider

10 our side of the story.

11 We don't have a lot of money as local people

12 down there, but we would like for you to consider what we

13 have to say and the problems that we're dealing with

14 trying to maintain our economy, trying to maintain our

15 local culture, and we appreciate your consideration.

16 Any questions?

17 CHAIRMAN DiPARDO: No, sir.

18 MR. WHETSTINE: Thank you.

19 CHAIRMAN DiPARDO: Thank you for your time.

20 THE Prosecutor of Texas County.

21 MR. WHETSTINE: He wasn't able to come.

22 CHAIRMAN DiPARDO: Okay.

23 Has Bob Parker showed up yet?

24 MS. ADAMS: He's not in yet.

25 CHAIRMAN DiPARDO: Okay.
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1 How about Robert McQuerry, ground owner of

2 Emminence, Missouri.

3 MR. MCQUERRY: Yes, sir.

4 (Witness sworn.)

5 MR. MCQUERRY: Hi. My name is Robert McQuerry.

6 I have a small campground in Emminence, Missouri. I've

7 done some streambank revetment work. I've watched the

8 river.

9 I think most -- most sites are like a case-by-

10 case study. Nobody can look at one site and tell what is

11 going to happen at another site. There are so many

12 variables, maybe a log jams up, turns sideways, but -- in

13 watching a section of ground over a period of time, you

14 become familiar with -- with cause and effect.

15 Anyway, some of the laws that were meant to

16 protect us in the past are -- are actually coming back to

17 bite us now. They're hurting our river, our economy,

18 causing excessive erosion and unnecessary property

19 damage.

20 It's kind of like a glass of water in a

21 restaurant. If they fill the glass completely to the top

22 with ice, you're only getting about a third of the drink.

23 So when our streams fill up full of gravel --

24 and then we may get -- and I'm speaking for the

25 Jacks Fork River, the area that I know the best -- we may
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1 get 50 to 200 small floods before we get one major flood.

2 The small floods still drop gravel, but the

3 major floods actually cut and create a lot of damage on

4 us.

5 And the gravel buildup in the course of time

6 from the smaller floods, as trees and shrubs grow in this

7 time period of in between the major floods, sometimes

8 they become so abundant that then when the major flood

9 comes along, it pushes -- it pushes them in a different

10 direction, causing major erosion and property damage.

11 But it starts from, I think, every creek and

12 every contributary, the gravel starts moving towards the

13 river, causing the holes -- the deeper holes to fill up

14 and push the water -- and push the water out of its

15 banks, creating new damage and material into the stream.

16 I also realize that there may not be a cure-all

17 for everybody, but I hope that we can reach a happy

18 medium to remove the excess gravel in accordance with

19 common-sense guidelines to -- without permit, if

20 possible.

21 I think that less erosion and property damage

22 will improve our water quality, and the money received

23 from gravel from our own property will help offset the

24 removal of gravel, because it's very expensive.

25 Just two weeks ago I lost a front hub on a
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1 backhoe. It cost me almost $2,500 to fix it. About four

2 days ago my motor blew up in my dump truck. I don't know

3 what that is going to cost, but I'm sure it's

4 considerable.

5 It's expensive to remove gravel, and I ask that

6 we be allowed to sell gravel and to help -- to help

7 offset the cost of moving it, allow us to better our

8 streams and protect our property.

9 And I don't think anybody -- without a lot of

10 study on a particular site, I don't think an outsider can

11 possibly come in -- well, there is so many variables,

12 that I think the person who has a property and is looking

13 at a particular site, they are in a better position to

14 fix their property and -- so that it will create less

15 damage.

16 So owning a campground, I don't want to get rid

17 of the gravel. I have to keep enough gravel there so

18 that my campers will have a place to camp, but I want to

19 get rid of enough gravel so that the water -- so that the

20 water coming down on these floods will stay inside the

21 waterway and not be pushed out onto my campground and

22 create more damage.

23 On the one hand it's illegal to cause erosion

24 and on the other hand it's illegal to take gravel and

25 sell it, so that you can -- and if you can't afford to do
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1 it in the first place -- basically -- basically our hands

2 are tied, and if there is any way that you guys can reach

3 a happy medium, we'd -- I would certainly appreciate it.

4 Thank you.

5 CHAIRMAN DiPARDO: Thank you.

6 Okay. We're going to move to the speaker

7 cards.

8 Mr. Godfrey, you didn't say if you wanted to

9 speak first, middle or last, but --

10 MR. GODFREY: It doesn't make any difference.

11 CHAIRMAN DiPARDO: Come on up.

12 (Witness sworn.)

13 MR. GODFREY: Riley Godfrey.

14 Vice-Chairman, as a landowner, I have been

15 taught over the years to take care of the land because

16 they're not making any more of it.

17 And in this sand and gravel, we have gone back

18 quite a distance in time and checked the records. And

19 these are published out of the U.S. Supreme Court,

20 U.S. 87th U.S. Court.

21 By an ordinance of 1787 for the government of

22 the Northwest Territory, it was enacted -- and I'd like

23 to read you just a portion of that.

24 Wisconsin wanted to become a State of the

25 Union. This ordinance of 1787 was so important that the

MIDWEST LITIGATION SERVICES
TOLL FREE - (888) 636-7551

34



1 Congress of the United States declared them to be free to

2 the public, and so important was the provisions of this

3 ordinance at that time deemed by Congress that it was

4 imposed on Wisconsin as a condition to become a State of

5 the Union.

6 Consequently, Wisconsin did not become a State

7 for two years later.

8 There is other -- we have here the Supreme

9 Court. This ordinance of 187-- 1787 was enacted before

10 we had a Supreme Court of the United States.

11 The Supreme Court of the United States held its

12 first session in New York City on February the 2nd in

13 1790, and it so imposed on these that they -- that there

14 are three types of streams, A, B and C, or 1, 2 and 3,

15 whichever you decide.

16 Type 1, or A stream, shall be those streams

17 that are navigable and floatable. We have two in the

18 state of Missouri, the Missouri and the Mississippi.

19 Class 2 streams are those streams that are not

20 navigable but are floatable.

21 Isn't that right?

22 He's heard this before.

23 Those 2-type streams shall belong to all of the

24 states in which they flow or any state hereafter.

25 Class C, or 3 streams, is a stream that is too
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1 small to float canoes, small fishing boats and logs. It

2 falls into the classification of private, nonnavigable.

3 Here, adjoining landowners not only own the bed

4 to the middle thread, but also have the exclusive right

5 to control the use of such streams. The general public

6 has no right to fish in it or use it for recreational

7 purposes.

8 And it goes on to say, rather, the landowner

9 has exclusive right to use the banks and it is -- and is

10 true for the remainder of this land, he has the right to

11 have people ejected for trespassing.

12 Now, when the first meeting -- or the second

13 meeting was held at Meremac Regional Planning over at

14 St. James, we were there. I was asked to be there. They

15 knew nothing about it.

16 I don't know whether you gentlemen have it or

17 not, but I've got a copy here right out of the book, and

18 it states, test of navigability of the streams, the

19 classifications and what I just read to you.

20 The United States Supreme Court has never heard

21 a case on two parts, freedom of religion and the freedom

22 to own land.

23 What you're doing here is -- in the Class C

24 streams is telling the landowner what he can do with his

25 land and what you're going to charge him to do it, or
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1 you're going to let him do it.

2 And the reading is, a stream comes -- say it's

3 coming from west to east. When it passes your perimeter

4 line coming -- or you now own the minerals and the water

5 in that stream. When it passed your boundary line on the

6 east side, you no longer have any control over it.

7 And with the court rulings, it surprises me how

8 you can say or want to put into effect some rules and

9 regulations that charges the landowner of how he can use

10 his land. You shouldn't even be in it.

11 So I've got a copy of this here, and I'd like

12 to give it to you. Maybe you'd be interested in looking

13 at it.

14 Any questions?

15 Thank you.

16 CHAIRMAN DiPARDO: Thank you.

17 It looks like Steve Eder, Missouri Department

18 of Conservation.

19 (Witness sworn.)

20 MR. EDER: Good afternoon. My name is Steve

21 Eder, and I'm the Fisheries Division Administrator for

22 the Missouri Department of Conservation.

23 First let me say that the Department clearly

24 recognizes that the sand and gravel resource in our

25 streams is a critically important commodity.
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1 It's not our intent to curtail the mining of

2 this resource, nor do we subscribe to the misconception

3 that one must exclusively select gravel or stream

4 resources to the detriment of the other.

5 The Department of Conservation understands that

6 efforts to establish excavation standards in the Land

7 Reclamation Program's regulations will not affect

8 existing permit exceptions -- exemptions -- excuse me --

9 for, one, individuals mining for personal use, or, two,

10 political subdivisions using their own equipment and

11 staff to obtain minerals for their own use.

12 Currently Missouri does not have established

13 excavation standards for in-stream mining activities.

14 As a result, permit conditions for individual

15 commercial operators often vary greatly, a fact that

16 increases the risk of adverse impacts to our stream

17 systems.

18 The Department of Conservation supports

19 establishment of sound, enforceable excavation standards

20 within DNR's existing in-stream mining regulations for

21 all commercial operators, large and small.

22 Standards would help ensure mining activities

23 are conducted in a method that provides Missouri stream

24 resources with a basic level of protection.

25 In summary, efforts to establish excavation
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1 standards within in-stream mining regulations are

2 supported and would make progress toward addressing the

3 existing lack of consistency associated with mining

4 activities, and, secondly, provide basic extraction

5 criteria to protect Missouri streams.

6 The opportunity to share these thoughts with

7 the Land Reclamation Commission is greatly appreciated.

8 Questions?

9 Thank you.

10 CHAIRMAN DiPARDO: Thank you very much.

11 Linda Garrett.

12 (Witness sworn.)

13 MS. GARRETT: I come before the Commission

14 representing Texas County Commission and the citizens of

15 Texas County.

16 Which you are aware of, we're the largest

17 county in Missouri. That's why we keep showing up at

18 these meetings.

19 I'm requesting that the Land Reclamation

20 Commission withdraw the proposed in-stream sand and

21 gravel mining regulations from the Missouri State

22 Register.

23 I'm requesting this for the following reasons:

24 Number One, the Land Reclamation, nor DNR, has complied

25 with the Texas County, State of Missouri, Land Management
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1 Plan, Section LD 4, WR2 and WR3.

2 As I've stated many times before this

3 Commission, the Federal government gives counties the

4 authority to adopt such a land management plan to protect

5 our counties from harmful regulations.

6 The second reason: DNR has not completed a

7 required economic impact study before placing these

8 proposed regulations on the State Register. They simply

9 made an unproven statement that the added cost to the

10 public and the private sector would be less than 500.

11 The court cases alone, if these regulations are

12 not removed, will be way more than $500.

13 Number Three: Although DNR has supplied the

14 Commissioners with their theories of improper ways of

15 mining sand and gravel, these theories are just that and

16 have not been proven.

17 On the contrary, there are sites in Texas

18 County that can be proven that great damage has been

19 caused to farmland, county roads and have threatened

20 State highways because sand and gravel was not removed.

21 Number four -- and this one kind of upsets

22 me -- DNR has furnished false and misleading reports to

23 the Land Reclamation Commission.

24 I submit to the Commission -- or I will submit

25 to the Commission a five-page report that was completed
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1 by DNR which contains many false and misleading

2 statements.

3 I sat on the work group that they refer to in

4 this report, and I'm very disturbed of what the report is

5 trying to indicate.

6 Time doesn't allow me to read the report, so

7 I've got it here for you, and I've highlighted some of

8 the false and misleading statements, and I request that

9 you read them carefully.

10 When members of this work group read this

11 report and we know it's a lie, how can we believe other

12 reports that have been prepared by DNR and expect them to

13 be right?

14 I also submit a letter I wrote to the Governor.

15 In this letter I stated how Missouri citizens

16 believe many of the State agencies have lost their

17 integrity, their accountability and right down common

18 sense, and I am fearful DNR is next on -- the next agency

19 on their list.

20 I want to thank you for the opportunity to

21 speak. Once again, I respectfully request that you take

22 these regulations off of the State Register.

23 Any questions?

24 CHAIRMAN DiPARDO: Do you want to elaborate on

25 a few of them while you're here?
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1 Do we have time for her to do that?

2 MS. RANDLES: It's up to you.

3 MS. GARRETT: And I think we have quite a few

4 members --

5 CHAIRMAN DiPARDO: I'd like to hear what she's

6 got to say.

7 Is that all right?

8 MS. RANDLES: Ms. Garrett, would you mind

9 putting one here so it can be made part of the record?

10 Have you got enough?

11 MS. GARRETT: Yes.

12 MS. RANDLES: Thank you.

13 MS. GARRETT: If you look in your packet -- I

14 was up doing this -- I mean, this isn't the neatest

15 thing, but I think you can read it. I was up kind of

16 late writing some of this.

17 CHAIRMAN DiPARDO: We're dealing with the --

18 MS. GARRETT: The ones with the yellow

19 highlights.

20 CHAIRMAN DiPARDO: -- highlighted --

21 MS. GARRETT: There you go. And you should

22 have comments besides it.

23 CHAIRMAN DiPARDO: Okay.

24 MS. GARRETT: One of the things -- because I

25 don't want to go through all of this.
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1 CHAIRMAN DiPARDO: That's fine.

2 MS. GARRETT: Look on your second page.

3 Look on the second page, Right at the top.

4 This is a statement. Today it is unknown what

5 the effects of sand and gravel extraction from stream

6 environments will be.

7 What does "unknown" mean to you guys?

8 To me it means it's not known.

9 But they continually say there has been damage

10 from gravel mining, gravel -- gravel mining has been done

11 for years without any permanent damage or is stated

12 unknown damage.

13 One of the things I really -- well, you'll just

14 have to go through it, because --

15 MS. ADAMS: I want to hear it.

16 MS. GARRETT: The biggest thing that bothers me

17 is this report sounds like the working group all got

18 together and made some rules.

19 Well, the ones that was in this work group went

20 there with good intentions, but at the very beginning we

21 was honest with DNR.

22 The majority said, we don't want regulations.

23 These guidelines are working. Yeah, there is some that

24 may have damaged something.

25 In fact, in one of the DNR meetings -- or the
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1 work group meeting I asked: If somebody damages -- did

2 something to your land, did something that would cause

3 damage to your land, wouldn't you take it to civil court?

4 And it was stated they couldn't prove that they

5 did the damage.

6 Well, then, how can DNR Conservation prove --

7 if a court couldn't prove they did the damage, how can

8 DNR or Conservation prove that damage was done by gravel

9 mining?

10 It could be done by a lot of different things.

11 You don't want me to read all of that, do you?

12 CHAIRMAN DiPARDO: Well, I just wanted you to

13 touch on maybe a couple of the ones that you're upset

14 about the most.

15 MS. GARRETT: The most is that it sounds like

16 the majority of the people was absolutely behind these

17 rules and regulations. In fact, I think -- let me see.

18 Number one, we was told that we wasn't there to

19 develop any rules, that we couldn't make rules, that we

20 was just there to discuss the wording and stuff.

21 And then you see on -- well, it's not got --

22 it's not got pages.

23 I guess it would be the third page. It says:

24 A work group appointed by Land Reclamation Commission met

25 monthly to craft these proposed rules.
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1 Well, there again, to craft to me means to

2 make. This work group didn't have the authority to make

3 rules. It's, I guess, your guys authority.

4 But it sounds like -- if somebody didn't sit on

5 this work group and read this, they'd think the whole

6 work group went, got together, made these rules, and we

7 was just tickled to death with them.

8 We stood up -- the majority of the people stood

9 up and said, we do not want these rules.

10 At one time it was said that we would make some

11 word changing if it would go with the guidelines.

12 I mean, the guidelines could have used some

13 changing in some of the words. There is some things in

14 the guidelines, like was mentioned before, that has made

15 it extra hard on gravel mining operators.

16 Like I forget what somebody said a while ago,

17 one of the gravel mining operators had, what, five sites,

18 and then the guidelines came in and now they've got

19 seventeen sites.

20 You know, that's -- there was some improvement

21 on the guidelines, but these regulations, we -- we don't

22 believe it's broke, so we don't think it needs fixed, and

23 we don't think -- I mean, you hear scientific studies,

24 and like somebody mentioned a while ago, you know, you

25 can pretty well prove anything you want to with some kind
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1 of a study. But no one has come down to Texas County and

2 seen what we're dealing with down there.

3 We're dealing with bridges washing out, and

4 it's not because somebody took gravel -- mine gravel up

5 above the stream. It's been because the gravel wasn't

6 taken out.

7 Some of those underlined -- or undermining

8 pictures that you've got more than likely is from gravel

9 not being taken out someplace.

10 CHAIRMAN DiPARDO: I'm going to play the

11 devil's advocate here.

12 MS. GARRETT: Go ahead, because I'm --

13 CHAIRMAN DiPARDO: You're ready?

14 MS. GARRETT: I'm ready.

15 CHAIRMAN DiPARDO: Okay.

16 Well, why don't you go take the gravel out

17 above the bridge?

18 I mean, what --

19 MS. GARRETT: Why don't we?

20 CHAIRMAN DiPARDO: The county, you're allowed

21 to do that. There is no --

22 MS. GARRETT: Number one, Texas County don't

23 have a Road and Bridge. We don't own one piece of

24 equipment.

25 CHAIRMAN DiPARDO: Well, why is that?
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1 MS. GARRETT: Because we're a township form of

2 government.

3 CHAIRMAN DiPARDO: So you farm everything out?

4 MS. GARRETT: Exactly.

5 But if we was -- if we had equipment and we

6 went in there, according to these regulations, we would

7 have to do it -- we wouldn't have to have a permit, but

8 we would have to do it according to these regulations.

9 And some of these regulations cannot be -- you

10 can't mine some of the gravel that needs to be mined in

11 Texas County with all of these barriers and these buffer

12 zones and these willows that are growing. You just can't

13 do it.

14 I mean, if you don't go in there and do it the

15 way it was done probably ten years ago, you're going to

16 have what we've got right now, and it's clogged-up

17 creeks.

18 It's Big Piney, where used to you could have

19 good canoe trips. What is that doing to our economic

20 impact on tourism? Now you're dragging.

21 And a lot of people think, well, it's not going

22 to affect -- it might affect maybe Texas County but it's

23 not going to affect me.

24 It's going to affect everybody in Missouri.

25 Because when you start -- when it starts costing more --
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1 and it will cost more to take gravel out of the creek

2 under these regulations, you're going to be paying more

3 for your highways.

4 And look at MoDOT right now? MoDOT doesn't

5 have money.

6 You're going to pay more for your buildings.

7 You're going to be paying more for your bridges.

8 And we've already went through this a couple of

9 times, you know -- and I know there is good intentions in

10 this group.

11 But you know what, good intentions don't always

12 work. And there has been good intentions before that has

13 really messed up, and they've been repeated here two or

14 three times, and the otters, the multiflora roses.

15 When that happens the Commission says, oops, we

16 made a mistake. But we live with it, you know, and it's

17 our money that we've lost.

18 When it starts going over costing everybody in

19 Missouri, they're saying, why don't we have the money?

20 Oops. You know, I'm sorry. We made a mistake.

21 Let's not make the mistake. Let's really do

22 some scientific study and come down to Missouri and let

23 us show you, we don't have -- we don't have guns like you

24 were saying. We are a friendly bunch.

25 CHAIRMAN DiPARDO: I know. I was just kidding.
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1 MS. GARRETT: But come down, sit down and look

2 at the creeks. And the people that live in St. Louis and

3 wherever, come down.

4 I'm sure it's a complete different story than

5 it is up north. I mean, we're fighting for our

6 likelihood. I hate to use the word "fight," but we're

7 fighting for our livelihood and we're going to continue.

8 Thank you.

9 CHAIRMAN DiPARDO: Thank you.

10 Next on the list is Ted Heitsel (sic).

11 Did I pronounce that right?

12 MR. HEISEL: Heisel.

13 CHAIRMAN DiPARDO: Heisel.

14 (Witness sworn.)

15 MR. HEISEL: My name is Ted Heisel. I'm the

16 Executive Director of the Missouri Coalition for the

17 Environments in St. Louis.

18 I have to say, even though it's a long drive

19 for me, I'm getting kind of tearied at this long process

20 that is coming to an end. I feel like I'm coming to a

21 family reunion or something now when I come to these

22 things.

23 We have about a thousand members throughout the

24 State of Missouri. I mean, to be honest, most of them

25 are in the St. Louis area, but many of our members use
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1 the resources throughout the State of Missouri, whether

2 it's canoeing, fishing, hiking, swimming in various

3 streams throughout the state.

4 As do many, many Missourians -- I don't have to

5 tell this Commission about how many Missourians value,

6 you know, the Ozark streams, the streams throughout the

7 state. Thousands or millions of people use them every

8 year for either fishing or canoeing.

9 But gravel mining does -- can and does have

10 negative impacts on streams, and so that's why our

11 organization is so concerned about this rulemaking and

12 legislative efforts dealing with gravel mining, and it's

13 one reason that I've always showed up to most of these

14 hearings and participated in the stakeholder group.

15 We at the coalition, we also get calls

16 occasionally on a number of issues from citizens around

17 the state. Gravel mining is one of those things where

18 we'll occasionally get a call from someone who either

19 sees -- sees a dozer in a stream or something and is

20 concerned about it and will call us and wonder what to

21 do, and we will send them to DNR.

22 For that reason we feel it is important that

23 DNR has the regulatory tools in place to deal with

24 problems out there on the streams.

25 We appreciate the effort that this Commission
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1 has made and the stakeholder group made to come up with

2 these rules.

3 But I think as you know from our past comments,

4 we -- we don't agree with all of the provisions in this

5 rule package. There are certain things that we feel need

6 to be strengthened.

7 The buffer, of course, is one of those things,

8 the streamside or the waterside buffer.

9 You're well aware, back in '94, I think it was,

10 when the previous guidelines were developed, that was

11 sort of a compromised package.

12 And what we have here, in our opinion, is sort

13 of a stepping away and a weakening of what was already a

14 compromise that was created in the early '90s.

15 I wasn't participating in that then, but that's

16 sort of as it's described to me.

17 So we feel that the buffer on the waterside

18 needs to be twenty feet, not ten feet. There are

19 variances allowed.

20 If there is a situation where mining is going

21 to take place on a smaller stream and it's not going to

22 harm the stream, then DNR has the ability to grant that

23 variance.

24 But we feel it's very important that there be a

25 clear line and that the clear line be adequate to
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1 actually protect most of the waters in the state.

2 The other thing is the high bank -- actually,

3 not the high-bank vegetative buffer, but the buffer

4 between the mining and the high bank.

5 I believe there used to be a concrete

6 requirement about how wide that needed to be. Now the

7 language just, it needs to be adequate.

8 And I think -- I think that most permit writers

9 will tell you that when they don't have any definite

10 guidance and it's just sort of an adequacy requirement,

11 that it's very difficult both to write the permit and

12 then to enforce something when there isn't anything clear

13 coming down from the Commission about what is generally

14 accepted as an adequate buffer.

15 Depth of mining is something we've also been

16 concerned about.

17 It's my recollection, although it's been a

18 while since I looked at this, I think other states have

19 requirements that may be, you know, one foot above the

20 water level or one foot above the bottom of a dry stream.

21 The way this rule is currently written, it's

22 pretty loose.

23 The general standard is no lower than the water

24 in a wet stream and no lower than the bottom of a dry

25 stream, but there are sort of fuzzy words in there that
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1 is also going to make it very difficult for DNR, I think,

2 to implement this.

3 Namely, there are exceptions allowed for any,

4 quote, appropriate reason.

5 And when you get into enforcing these things

6 and when you get into writing permits or when you're in

7 an environmental organization or a citizen and you want

8 to monitor permits and you want to comment on permits,

9 it's very difficult to sort of monitor that activity when

10 the only requirement is that it's appropriate.

11 How do you -- how do you measure what is

12 appropriate and what -- what sort of variables are used

13 to set that?

14 The other thing is the diameter of the

15 vegetation.

16 Of course, this gravel mining is only supposed

17 to take place on gravel bars that are sort of open and

18 loosely formed. They don't have forests growing on them.

19 The requirement previously was that there

20 couldn't be vegetation where mining takes place that was

21 greater than one inch in diameter.

22 And that was sort of expanded in this rule to

23 be one and a half inches in diameter at breast height.

24 You can have a pretty big tree or, you know, a

25 young forest actually on a gravel bar, where you have a
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1 inch and a half diameter at breast height. That's a

2 pretty sizeable stand of willow. It could be a pretty

3 sizeable willow.

4 And I don't think that originally when these

5 guidelines were developed, that it was not the intent to

6 basically go out and clear a vegetated gravel bar that

7 had heavy vegetation on it and allow that to be mined

8 away.

9 So I would encourage you to take a look at

10 maybe going back to a smaller vegetative diameter, to

11 prevent the clearing of some of those gravel bars that

12 are more stabilized, in place, and are not as appropriate

13 for gravel mining.

14 And that's all I have. Thanks.

15 CHAIRMAN DiPARDO: Norman Leppo.

16 Did I do that right?

17 MR. LEPPO: Right.

18 (Witness sworn.)

19 MR. LEPPO: Mr. Chairman, members of the

20 Commission, my name is Norman Leppo. I'm here

21 representing some 300 members of the Missouri Smallmouth

22 Alliance. I was here last year in a similar capacity.

23 And I'm here today to urge the enactment of the

24 proposed regulations for in-stream gravel mining.

25 In a perfect world, we would like to see some
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1 additional restrictions, but I'm routinely reminded that

2 we do not live in a perfect world.

3 And so those of us who take fishing rather

4 seriously are often disregarded or not taken themselves

5 very seriously.

6 But I'd like to just read very quickly a piece

7 out of the December 2003 issue of Missouri Game and Fish.

8 The average angler spends more than $1,200 each

9 year on fishing equipment and trips, according to the

10 American Sports Fishing Association, an organization of

11 sporting goods manufacturer, State and Federal wildlife,

12 land and water management agencies, conservation

13 organizations and individuals.

14 In 2001, three years ago, Missouri anglers

15 fishing-related purchases totaled $832,776,355. Those

16 purchases help fund approximately 15,000 jobs in the

17 State of Missouri.

18 This will give you at least some understanding

19 of the economic impact of the entire fishing industry.

20 And I want to say to you that I know of no

21 person who fishes who is not in favor of enforceable

22 regulations for in-stream gravel mining.

23 And we're proud to be included in this group,

24 and we do urge, once again, the Commission to adopt the

25 language as written.
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1 Thank you for your attention.

2 CHAIRMAN DiPARDO: Thank you.

3 Mr. Hardecke.

4 (Witness sworn.)

5 MR. HARDECKE: My name is Ron Hardecke, and I'm

6 a farmer from Owensville, Missouri. I serve on the Board

7 of Directors for Missouri Farm Bureau.

8 And like it's already been stated, it has been

9 a long, interesting process. I was a member of the work

10 group. And I thank you, the Commission, for putting the

11 work group together.

12 Initially these regulations were proposed to be

13 put through on short notice, and I appreciate your

14 willingness to let us come in and speak to the issues and

15 how they affect us.

16 I believe that these regulations, if they are

17 enacted, will have a negative impact on landowners and

18 their ability to have gravel removed from their streams.

19 Over the past 20 to 30 years we've seen a major

20 decrease in the amount of gravel removed from streams and

21 used for road materials, building construction and such.

22 And as a result of that, we're seeing a

23 tremendous buildup of gravel in the streams, particularly

24 in Southern Missouri. And as a result of that,

25 landowners are having severe problems with streambank

MIDWEST LITIGATION SERVICES
TOLL FREE - (888) 636-7551

56



1 erosion caused by the excessive buildup of gravel.

2 When we talked to representatives of the

3 Missouri Department of Conservation and Missouri

4 Department of Natural Resources, they always refer to

5 their constitutional mandate to manage the natural

6 resources of the state, or in case of MDC, the forest,

7 fish and wildlife resources.

8 And that is the thing that landowners are

9 asking, is to have the ability to manage the natural

10 resources which they've been entrusted with.

11 Buildup of gravel in the stream channel -- and

12 that is something else that I want to make explicitly

13 clear.

14 When we talk about the buildup of gravel, we're

15 talking about in the existing channel, and that's where

16 landowners have a problem.

17 It's often referred to that landowners are

18 wanting to channelize by removing gravel.

19 That's a different situation completely,

20 because we're interested in maintaining the existing

21 channel between the -- between the high banks.

22 Because whenever the channel fills up with

23 gravel -- and others have stated before, there is no

24 place for the water to flow, especially in the high-water

25 events.
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1 And also it's been stated before that

2 streambank damage does not occur during the normal flow.

3 It's always in some high-water event.

4 And as the gravel builds up above the water

5 level in the stream, vegetation begins to grow, and then

6 as the vegetation grows, it causes more gravel to settle

7 out in a high-water event. As the gravel bar grows and

8 the vegetation grows, it puts more pressure on the

9 adjoining bank.

10 So that's the major reason that landowners need

11 assistance in being able to get gravel out in an

12 economical manner.

13 Once we lose these riparian corridors, we don't

14 get them back, and that's why landowners are very

15 concerned about the problems that they have here.

16 When you lose the timber off of your riparian

17 corridor, you won't get it back.

18 And I might add, when we talk about stabilizing

19 the gravel bar and leaving it because it's stable and

20 letting the eroding bank go ahead and erode, I would ask

21 you to consider the dynamics of the stream.

22 Once you erode that high bank, you will never

23 have sedimentation to fill that in to the level of that

24 high bank.

25 So that's why it's important that we allow the
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1 removal of the gravel, to prevent the loss of those high

2 banks which form the existing channel.

3 Throughout the work group process, it was

4 always referred to as where is the scientific data that

5 says it's okay to move gravel?

6 Well, landowners have been in the business of

7 taking care of their land and managing it, not keeping

8 records. So there isn't a lot of that data available.

9 But in an effort to try and gather some of that

10 data, over the last year and a half we've been working

11 with the Missouri Department of Conservation and Natural

12 Resources Conservation Service, to get a pilot project

13 started, to gather data concerning using in-stream

14 materials to repair streambank erosion and to gather --

15 to get some of that data.

16 The result of that has -- like I said, it's

17 been a year and a half and we're still -- have not done

18 any of the projects. We're still in the permitting

19 process.

20 So that's why it's very difficult for

21 landowners, because it could have been fixed in a day or

22 two, but we've been waiting a year and a half on the

23 permits, and in that time we've lost millions of tons of

24 topsoil out of some of these sites.

25 And I've got a couple things I'll pass around.
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1 We can get you copies, if you'd like, for everyone.

2 First is a sheet that I've made to highlight

3 the natural resource concerns associated with the problem

4 of gravel buildup, and here is a couple of aerial

5 photographs of a site.

6 This is 30 years ago and this is today.

7 The circled area -- they're a different

8 scale -- but you can see what the buildup of gravel and

9 no removal has done in the last 30 years.

10 We did have a 100-foot riparian corridor,

11 whichever one says that that's important, and landowners

12 agree. But due to no maintenance, due to the increasing

13 regulatory climate, that landowner has not done anything,

14 and we have had a severe loss of natural resources.

15 On the sheet I've outlined three areas of

16 concern regarding gravel removal and what landowners, as

17 well as environmentalists, should be concerned about.

18 One is soil erosion, another is fish habitat

19 and the third is water quality.

20 First on soil erosion. We've been working on

21 soil erosion for the last 60 years in this country, and

22 we've made great strides. However, the one place we have

23 not looked is at streambank erosion. Everybody wants to

24 walk away from that and act like it isn't occurring.

25 And that's where the buildup of gravel in our
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1 streams is a major cause. So the two are very closely

2 tied together.

3 I think people on both sides of this argument

4 will agree that fish habitat is important, and it's

5 diminishing.

6 People wonder why the rivers are filling up

7 with gravel. Well, if you don't take it out, they'll

8 fill up. And when they -- when the river is full of

9 gravel, there is not as much habitat for the fish.

10 So I think it's in all of our best interest to

11 maintain our rivers and creeks so that we are able to

12 have a good fish population.

13 The third point is water quality. Water

14 quality is a big issue today.

15 It's such an issue that water quality and

16 sediment in the water is being used to list water bodies

17 on the impaired waters list.

18 If that is going to be used, then I think it's

19 time that we do something about it, or allow landowners

20 to do something about it.

21 Because when you have a buildup of gravel in

22 the stream and it erodes the adjacent streambank, that

23 material goes into the river.

24 The gravel portion cannot -- cannot filter in

25 with the water and get out on the -- on the floodplain.
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1 The gravel portion stays in the channel and builds up.

2 Streambank erosion is where the gravel comes

3 from. However far you go back up the watershed, that's

4 where it comes from.

5 So I think that we need to look at this issue

6 from an environmental standpoint, that we want to do the

7 best for the environment, and I would ask that you-all in

8 your position allow landowners the most flexibility in

9 being able to manage the natural resources that they're

10 entrusted with.

11 So in that regard, I think it would -- I would

12 ask you to leave the current guidelines in place and

13 continue to work with landowners to improve their

14 property.

15 Thank you.

16 CHAIRMAN DiPARDO: I had a question for you.

17 When you're referring to permits that's taken a

18 year and a half, what are you talking about?

19 MR. HARDECKE: A Corps of Engineer's permit.

20 Well, that hasn't taken that long, but working

21 through the agency process, is getting everybody on

22 board, has taken -- we first started talking about this

23 was a year and a half ago, and we're in the Corps' permit

24 process right now.

25 And I realize that's a separate issue, but you
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1 can't hardly separate the two, because we're dealing with

2 a buildup of gravel in our streams, causing excessive

3 streambank erosion, and the streambank erosion is the

4 source of the majority of the gravel that people are

5 concerned about, and losing fish habitat and negatively

6 impacting water quality.

7 CHAIRMAN DiPARDO: What's the Corps -- I mean,

8 what are you --

9 MR. HARDECKE: A 404 permit, to use the

10 in-stream material to repair the damage, and to open the

11 channel so that the existing channel can be maintained

12 and not cut a new channel, and not lose our riparian

13 corridor.

14 CHAIRMAN DiPARDO: Other questions?

15 Any other Commissioners want to comment on

16 that?

17 I'm kind of curious why --

18 MR. HULL: Jim, I might add that on top of the

19 404 permit, there would be a 401 water-quality

20 certification that follows the 404 permit.

21 MR. HARDECKE: And DNR's officials have been

22 involved in the process.

23 CHAIRMAN DiPARDO: Anything else?

24 MR. HARDECKE: Thank you.

25 CHAIRMAN DiPARDO: Thank you.
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1 (HARDECKE EXHIBIT NOS. 1 THROUGH 4 WERE MARKED

2 FOR IDENTIFICATION BY THE COURT REPORTER.)

3 CHAIRMAN DiPARDO: Bob Parker.

4 MR. PARKER: Do you mind if I brought some

5 paper up there and drew a little picture?

6 CHAIRMAN DiPARDO: No. Fine.

7 (Witness sworn.)

8 MR. PARKER: I'm left-handed, so this might be

9 a little problematic for everybody to see this, but I'll

10 do the best I can.

11 We've -- through the hearings I've -- I was on

12 the work group that worked on this, and we asked a lot of

13 questions about the science and economics and things, and

14 we were really never able to get into the part of what is

15 going on in the stream. And I just wanted to talk to it

16 for a minute.

17 Here is the streambank. Okay? This is a

18 gravel bar. Okay? This is the streambank with

19 vegetation. Okay? Here is the water running down

20 through here.

21 That's pretty simple, but you kind of get the

22 idea.

23 Okay. Now, none of us are saying any of this

24 brush should be touched. Okay? We all agree that that

25 needs to be there to protect this outside bend of the
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1 stream from erosion.

2 Those roots and things are going to hold that

3 together. But there are two sides to a stream. Okay?

4 Now, you have this side where the gravel is

5 building up. The gravel builds up on the slower side of

6 the stream. Okay?

7 Now, what they're proposing to do with this

8 buffer, they want to buffer on this side, which that is

9 great, to put a buffer on this side.

10 This side, you want a ten-foot buffer all along

11 the side of the stream here. And you want this to grow

12 up in brush. Okay?

13 Now, I'm not aware of any study that has ever

14 been done on what happens when you do this, but I think

15 common sense will tell us what is going to happen.

16 We can look at many examples in Texas County

17 and the Potter's Creek example, and this is exactly what

18 is going on.

19 You've got all of this brush here. This is

20 going to slow down the water. Okay?

21 You're going to have more gravel deposit in

22 this area as the brush -- as the brush grows. You're

23 going to have gravel deposited throughout this area.

24 This stream -- this side of the bank is going to build

25 up. Okay?
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1 Now this gravel cannot be mined beyond this

2 line. Well, the gravel is going to continue to build and

3 build and build and build and build. Now, what is going

4 to happen when this water is forced through this little

5 channel here? As it gets constricted, it's going to put

6 extreme pressure on this opposite bank.

7 If you're in a car and you're going 60 miles an

8 hour down the highway and you're leaning against the side

9 of the door, and I take a little curve, just a little

10 curve, you'll feel a little pressure against the side of

11 the door. Right?

12 If I take a sharp curve at 60 miles an hour,

13 that water is going to go about the same speed. It may

14 slow down a little bit because there is a curve. I don't

15 know exactly. I'm not a hydrologist. But it's going to

16 have more pressure, just like in your car. You take a

17 tight curve, you're going to lean against that. Okay?

18 You have a tremendous amount of pressure

19 working against this streambank when this gravel builds

20 out here and goes on.

21 Now, this buffer strip here, you cannot remove

22 this material. Now, this seems like a real common sense

23 issue here. We were never able to -- we have not talked

24 about any of this in this whole process.

25 This is the first time I've ever been able to
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1 stand up and talk about this.

2 Now, does this -- does this make sense to you

3 guys? Does this seem to be a problem?

4 If we have this buffer strip on this side, we

5 cannot remove this gravel.

6 Let me draw it just a different way here. I'm

7 glad there is lots of paper here.

8 Here is the stream -- here is the streambank.

9 Okay? Here is the gravel side. Here is the water level.

10 Okay?

11 Again, we want brush. We want brush all over

12 this bank. We want to save this bank. Farmers don't

13 want this bank to wash away. Fishermen don't want the

14 thing to wash away. None of us want it to wash away.

15 Okay?

16 We start doing this buffer strip here. We've

17 got brush in here. It's going to slow down the water

18 through here. It's going to cause more gravel to be

19 deposited inside those willows, or whatever kind of brush

20 it is. This is going to continue to build and build, and

21 it's going to put pressure onto that streambank.

22 Can everybody see that?

23 Okay?

24 Another problem that I see -- and I'm not a

25 gravel miner. I'm just a rancher.
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1 But another problem with this buffer strip --

2 okay. We go here, a streambed again. Here is your water

3 level.

4 Okay. We've got a gravel miner out there.

5 He's trying to do a good job. He's taking some material

6 off. He's going to set it ten feet back here. He's

7 going to strip some gravel off here.

8 Okay? He's got -- say he's got ten feet right

9 here. Okay?

10 Okay. Say he stays outside of this ten-foot

11 buffer. What happens when you get a little thunderstorm

12 in the summer upstream? Maybe it doesn't even rain here.

13 He's done this mining. You've got somebody

14 that is going to inspect the site or you have a Sierra

15 Club member that is going to float the stream or

16 something.

17 He comes along here. This water is raised up

18 six inches. Well, a six-inch rise on a slope like this

19 is going to -- could mean several feet, but that's going

20 to come in on that gravel.

21 Now, who is going to figure out how far back he

22 was from that gravel?

23 Do you see a problem there?

24 I mean, this is some common-sense stuff, and it

25 was never discussed in any of our meetings, never
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1 discussed.

2 I talked to the Dean of the Mines in Rolla

3 about these issues, the guy that trained many of you in

4 DNR, the school. I mean, that's what he said. I don't

5 know who specifically.

6 I asked him, show me the textbooks. How does

7 that work? I want to understand the issue.

8 He said, we don't have anything on this. He

9 said, you know, we have all of these guys that are saying

10 all of this stuff. Where did they learn it? They didn't

11 learn it here. Where did they learn it?

12 So I think one of the problems here is that

13 everyone is thinking streambanks. They think, oh, it's

14 just great to have brush on both sides of the streambank,

15 but that is not really how our streams are working.

16 And, also, when this streambank, when this

17 gravel, continues to build and pushes this, like in the

18 Potter's Creek and many other situations, you've got

19 masses, tons and tons of topsoil that is going into the

20 creek that is covering up fish eggs and everything else.

21 But I've never heard that discussed, what the

22 impact of this buildup is on sediments in the stream.

23 It's never been discussed.

24 Okay. I'll read my statement. Thank you.

25 All along, I have asked for common sense in
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1 this issue. I just think these things need to be looked

2 at in the common sense kind of way, and we've never been

3 able to do that.

4 So let's see.

5 And I'm just going to read that -- read this to

6 save time.

7 Where are we after months and months of

8 meetings and discussions on the sand and gravel mining

9 issue? What has happened?

10 In the beginning, DNR placed its new

11 regulations in the Register, no inputs from private

12 citizens or industry. DNR admits a few people within the

13 Bureau of Land Reclamation drafted the regulations.

14 Due to opposition by industry and concerned

15 citizens, DNR decides to holds hearings and gather public

16 input on the issue according to the law.

17 DNR is told by the Texas County Commission that

18 they have violated the law contained in the Federal NEPA

19 Act by not involving Texas County in the discussions

20 about the economic impact of Texas County.

21 DNR decides to form a committee to look at the

22 issue.

23 And I might add, Farm Bureau and Texas County

24 has about 700 members, households. The Texas County

25 Commission -- or Texas County population is about
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1 24,000 people, and Missouri Farm Bureau, with whom I

2 introduced a bunch of new policy at their meeting last

3 fall, asking you guys to look at the economic and

4 scientific impacts of this, and it passed basically

5 unanimously. They have 103,000 members in the state.

6 They're the largest ag organization in the state.

7 So there is a lot of people on our side too.

8 It's kind of funny, when I hear people talking about a

9 thousand people -- and as far as the fishing -- as far as

10 the individual that stated, anybody who fishes is not

11 opposed, I fish.

12 As a matter of fact, I've spent

13 $40,000 building ponds to hold fish, and I fish right out

14 my front door, and I'm concerned about this issue.

15 And I know many others are. Most of the people

16 in our county that are opposed to this issue fish.

17 That's pretty common in Texas County.

18 The majority of this group -- okay. I'll back

19 up.

20 DNR chooses who is on the committee to review

21 the regulations. A majority of the group supported the

22 regulations when this group was first formed.

23 When the minority finds out the votes will be

24 taken on each regulation to see if it stands, the

25 minority cries foul, as many individuals supporting
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1 regulations work for the government, several from the

2 same agencies, and you remember that discussion.

3 These individuals decided not to vote, which I

4 think was right. Now the minority is the majority.

5 The majority of the group asked to see the data

6 on economic impact of these proposed regulations.

7 It is discovered that no economic studies have

8 been done on any of the proposed regulations.

9 And the lady from the Sierra Club, we talked

10 about the economic impact, and she was supportive. She

11 would have liked to study the economic impact of these

12 regulations. We weren't able to do it.

13 The majority asked about any pertinent

14 scientific studies on the effects of gravel mining in

15 Missouri. No studies were presented for Missouri.

16 Studies from the Pacific Northwest, the Desert Southwest,

17 Indonesia, other areas were presented.

18 Because of the great differences in soil types

19 and conditions, the majority questioned the applicability

20 of these studies toward Ozark streams.

21 The majority is told that DNR doesn't have the

22 time or money to do studies on this issue.

23 The work group is told by the facilitator, who

24 is paid by DNR, that her boss, DNR Director Steve

25 Mahfood, has told her that the group has been assembled
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1 to write regulations.

2 We are told by DNR that if we are not here to

3 write new regulations, then we should leave.

4 Any objections or questions about economics or

5 science are not to interfere with the regulation-writing

6 process.

7 Several object to the refusal to look at

8 economics and science surrounding the issue.

9 We are told by DNR that new regulations must be

10 written, and there is no time to look into these issues.

11 Again, it was made clear to the work group that

12 if we refuse to begin writing the new regulations or

13 guidelines, then we should leave.

14 Most of those that objected chose to stay to at

15 least be able to have input into the wording of these

16 regulations.

17 If we leave those who support regulations, we

18 felt like they would write whatever they wanted to

19 without any opposition.

20 The work group begins writing regulations. The

21 votes is taken whether or not the new regulations should

22 be guidelines or not -- should be just guidelines and not

23 regulations.

24 The majority votes that the wording that we are

25 working on should not be adopted as regulations but as
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1 guidelines.

2 It is clear to me DNR will want these to be new

3 regulations, as they made it clear, they want the force

4 of law and the ability to levy fines.

5 I personally have tried to come to these

6 meetings with an open mind and listen to the facts about

7 this issue. I've read all of the studies and been to all

8 but one of the meetings.

9 I still don't know the economic impact of these

10 new regulations. How will these new regulations impact

11 the following areas: the cost of sand and gravel? We

12 don't even know what will happen to the cost of sand and

13 gravel.

14 The availability of sand and gravel, the impact

15 on concrete prices, the impact on road costs at local,

16 State and Federal level, the impact on machinery dealers

17 to supply the industry, the impact on people thinking

18 about getting into the business or staying in.

19 I've already heard of people that haven't got

20 into it because of the additional regulations that

21 they're looking at, that they're afraid will be enacted.

22 Will we lose local jobs? We don't know. The

23 impact to our local tax base? We don't know that.

24 The economic impact to the people who own sand

25 and gravel, the local landowners? We don't really know
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1 that.

2 How hard will it be for DNR to add a few feet

3 to the ten-foot buffer zone restriction? I don't know.

4 I don't know what the process is you guys have to go

5 through to add -- change that 10 to 20 to 50 to 100. And

6 many are proposing 20 to 100 feet, which would eliminate

7 gravel mining in our county.

8 A new study reveals that the vast majority of

9 gravel mining isn't in compliance with the guidelines.

10 That is a new study that was just released.

11 What, 66 percent of gravel mining on -- on one

12 issue that were not in compliance.

13 So we have a vast majority of the gravel mining

14 that is taking place out there isn't in compliance with

15 even the guidelines, for whatever reasons.

16 DNR maintains that adopting these new

17 regulations won't have an economic impact of over $500.

18 This new study proves beyond a doubt that DNR has grossly

19 underestimated the cost of gravel miners and the rest of

20 our Missouri economy. That's just -- that's just common

21 sense.

22 If there is that many that aren't even

23 complying with the guidelines, there is going to be a

24 tremendous cost, and there is a tremendous amount of

25 gravel that is not going to be able to be mined.
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1 And I think the things that I raised here, the

2 issues there on actually what has happened to the stream,

3 are vitally important as we look at what is going on with

4 our stream.

5 Because these new regulations remain virtually

6 unanswered, as none of them were dealt with by this work

7 group, because DNR refused to take the time for the work

8 group to address economic issues.

9 The majority of the group wanted to look at

10 these issues but was denied the ability to do so.

11 I might add that the Missouri Farm Bureau

12 states that DNR should study the economic and scientific

13 impact of these new regulations before adopting any.

14 The work group seemed to be expected by DNR

15 staff to accept studies done in other countries and

16 states, none of them in Missouri, I might add, as to the

17 impact of sand and gravel mining to our Ozarks streams

18 are.

19 I can understand how headcutting can be a

20 problem on a stream in the Desert Southwest that has a

21 mud bottom and little gravel. I can understand that.

22 But I can't see how it could be a problem on an

23 Ozark stream with a rock bottom and an excess of gravel.

24 I think they're apples and oranges.

25 This headcutting issue is constantly being
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1 cited as a huge problem by DNR staff. In our area the

2 huge problem seems to be too much gravel filling up the

3 stream, and causing, as I showed, streambank erosion.

4 No studies have been done to see if headcutting

5 can be a problem on gravel-rich, rock-bottom streams,

6 like the ones we have in the Ozarks Region.

7 Now, the example that was always cited about

8 the headcutting on, what, Camden County stream, I don't

9 know, you know. Maybe that was a problem there. I'm not

10 denying that that happened there. I don't know.

11 That looked -- from the pictures it looked like

12 it was a very -- you know, there was a lot of soil in the

13 area, a lot of clay in the area. I don't deny that that

14 could have been a problem there. I don't know enough

15 about that issue to really know.

16 I still have many questions about the

17 scientific aspects of gravel mining, such as -- and,

18 again, this is a little repetitive, but does excess

19 gravel in the stream constrict the waterway, forcing the

20 water to cut the streambank? I think it does.

21 I think anyone who watched me draw those

22 pictures -- I think there would be, you know, a little

23 question there, exactly what is happening in those

24 streams?

25 Does excess gravel reduce fish habitat?
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1 The Conservation Commission removes gravel from

2 our State Parks to provide for trout.

3 Won't fish habitat be enhanced by gravel

4 removal?

5 And there was a later -- a letter on your site

6 by a trout fisherman. He was concerned about the trout

7 in our streams. And I'm concerned about the trout in our

8 streams.

9 But if they go into Montauk State Park and

10 remove sand and gravel every year, or every other year,

11 to provide trout habitat, you know, there is another side

12 to that issue, it looks like to me.

13 To just stand back and just, you know, bluntly

14 say, well, all gravel removal hurts trout habitat.

15 We just haven't looked -- we haven't looked

16 beyond that.

17 And, additionally, I'd like to see data from

18 the Conservation Commission about their gravel removal

19 activities in the trout parks and other streams. We need

20 an in-depth study on this issue.

21 And when I raised that issue in the hearing,

22 the Conservation Department didn't say a word. We got no

23 data. Nobody breathed a word about gravel removal in the

24 parks enhancing fish habitat. Nobody said -- okay.

25 What?
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1 CHAIRMAN DiPARDO: I ran Meremac Springs for

2 ten years as a superintendent, and the only reason we

3 removed gravel out of Meremac was to make the holes

4 deeper so they could get more fish in, so more people

5 would have fishing ability.

6 There is no -- there wasn't any natural

7 spawning going on. If there was, it was very minute.

8 MR. PARKER: There is no minnows or other kind

9 of fish in there?

10 CHAIRMAN DiPARDO: Well, yeah, there is minnows

11 in there, yeah.

12 MR. PARKER: You don't think they hatch in the

13 gravel?

14 CHAIRMAN DiPARDO: You know, I'm not saying

15 that.

16 But I'm saying that the reason they cleared out

17 Meremac Spring and they brought in a drag line was to

18 make the holes deeper, so more people could come in and

19 fish.

20 MR. PARKER: Exactly. Exactly my point.

21 CHAIRMAN DiPARDO: I mean, that's where your

22 fish -- that's where the trout were hanging out at.

23 MR. PARKER: Exactly my point.

24 We agree 100 percent.

25 CHAIRMAN DiPARDO: So that's what they did
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1 there.

2 MR. PARKER: We agree on that.

3 Doesn't leaving vegetation on the gravel bar

4 force the water to the opposite bank and cause

5 in-stream -- increased streambank erosion?

6 Like I mentioned before, I understand, again,

7 about the issue with sediments covering fish eggs. But

8 if gravel left in the stream causes -- now, listen to

9 this.

10 The issue with sediments covering fish eggs.

11 If gravel is left in the stream, causes

12 in-stream -- increased streambank erosion, couldn't

13 sediments be reduced by gravel removal?

14 The proposed ten-foot buffer zone is very

15 problematic, one, allowing brush to grow on the gravel

16 bars on the inside bend of the river, cause more water

17 pressure and velocity on the opposite streambank, causing

18 increased erosion and sediment, such as is taking place

19 on Potter's Creek in Texas County.

20 And, you know, Bill Turner, you know, God love

21 him, got up and had an hour, or however much time he had

22 to talk about this.

23 And when he was up there, I said, Bill, you

24 know, what is causing that streambank to erode, not the

25 gravel side but the high side of the stream? What is
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1 causing that to erode?

2 And he said, well, the dirt is just falling off

3 and the gravel follows it.

4 Now, like my example of the car door and taking

5 a curve and more pressure, there is more pressure as the

6 brush and gravel builds on the inside of it. There is --

7 any studies would show there is a greatly increased

8 pressure on that opposite bank that is forcing that dirt

9 to cave off there, but we don't have any studies to show

10 that.

11 I also understand that Bill Turner, you know --

12 and I don't have a personal thing about Bill Turner. I

13 just completely disagree with a lot of the things he

14 says.

15 But I understand that Bill Turner trains gravel

16 mining inspectors for DNR.

17 Do his views represent the general views of

18 policy of the Conservation Department?

19 I can only assume they do.

20 I believe these policies will be a disaster for

21 our Missouri streams.

22 Again, just common study, Potter's Creek in

23 Texas County, to see the results of this junk science.

24 Not one of the instance of a benefit of gravel

25 removal was presented by anyone opposed to gravel mining.
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1 Has DNR's approach to this issue been fair and

2 balanced? I don't think so.

3 If gravel removal is helpful to our streams by

4 improving fish habitat and reducing streambank erosion by

5 opening the water channel to allow for water, to reduce

6 pressure on the opposite bank, then we could be doing

7 exactly the wrong thing for our fish and our streams and

8 our rivers.

9 We have listened to the so-called experts from

10 the Conservation Department about multiflora rose and the

11 otters. We need to start making regulatory decisions

12 based on more than emotions and opinion.

13 We need sound science, and, additionally, we

14 must know the economic impact of these regulations.

15 If you don't think we need to worry about the

16 economic impacts, just tell it to Missouri schools,

17 the -- or the Department of Transportation.

18 How much more will it cost to build a road if

19 those who oppose gravel mining have their way? What is

20 it going to cost?

21 They propose hundred-foot buffer zones in our

22 streams in our meetings. That would virtually end sand

23 and gravel production in the Ozarks.

24 Where will the aggregates come from for our

25 construction projects?
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1 We all drove on a road to get here.

2 Where is it going to come from, the sand and

3 gravel?

4 Will it be dredged from the Missouri River?

5 Are they going to dredge it from the river?

6 What will it cost to transport it down to the

7 Ozarks? What about environmentalists already trying to

8 shut down dredging in the Missouri River? I understand

9 there is issues with the dredging.

10 Why has MoDOT refused to get involved in this

11 issue? I've personally asked them to look at this issue.

12 It appears they don't understand the impact of

13 this issue, but then they don't seem to really understand

14 the impact of several other issues either.

15 When I became involved in this issue, I

16 suspected in a general way that regulators don't really

17 understand the impacts of the regulations.

18 After working through this process, I have

19 realized that my first fears about DNR have been

20 confirmed. This is an agency that is out of control, in

21 my opinion, with no concern for taking a balanced look at

22 this issue.

23 My only hope is that the Missouri Legislature

24 or the Governor will get involved in overseeing DNR and

25 other regulatory agencies.
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1 Additionally, I believe the counties located in

2 the Ozarks should bring a class-action suit against DNR

3 if these regulations are adopted.

4 Of course, that's a last choice. I would hate

5 to see it come to that. I would hope that reason would

6 prevail, or at least some common-sense studies could be

7 looked at with input from both sides.

8 The claim by DNR that the impact of these

9 regulations is not more than $500 to the entire state is

10 unbelievable.

11 DNR's position seems to be, stop us if you can.

12 In the strongest possible terms, I urge our

13 elected officials to put a stop to the extreme activities

14 of this agency.

15 I also urge our elected officials to demand

16 proper time be spent looking at economic and

17 environmental issues involved in gravel mining.

18 DNR Director Mahfood personally promised me in

19 a letter in the Rolla paper that these issues that I have

20 raised would be looked into. This is a promise that

21 Director Mahfood did not keep.

22 DNR's slogan is excellence and integrity in all

23 we do. Their new slogan should be, we do anything we

24 want to do.

25 That's the end of mine.
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1 Are there any questions?

2 Thank you for your time.

3 (PARKER EXHIBIT NOS. 1 THROUGH 3 WERE MARKED

4 FOR IDENTIFICATION BY THE COURT REPORTER.)

5 CHAIRMAN DiPARDO: I had Ken Midkiff.

6 You had something?

7 MR. MIDKIFF: Yes.

8 (Witness sworn.)

9 MR. MIDKIFF: Mr. Chairman, members of the

10 Commission, my name is Ken Midkiff. I'm the Conservation

11 Chair of the Ozark Chapter of the Sierra Club. That is

12 the statewide environmental organization.

13 Our membership varies, but we have somewhere

14 between 10,000 and 13,000 members in the state of

15 Missouri. It varies with whoever is in the White House.

16 So our membership, I suspect, is on the upper

17 end of that scale.

18 I want to address you on the proposed

19 amendments to sand and gravel regulations, but before I

20 get into specific points of concern, I must remind this

21 Commission that streams and aquatic life will be

22 negatively affected by any excavation within streambanks.

23 So don't try to justify such activity or any

24 lessening of the regulations, of our previous guidelines,

25 as attempting to allow gravel mining to occur while
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1 absolutely preventing environmental damage.

2 Sand and gravel mining does degrade the

3 environment, the goal of the state, and we share that

4 goal as apparently to lessen or minimize that damage. We

5 are not absolutists and realize you absolutely cannot

6 prevent or prohibit damages.

7 As are many Sierra Club members, I'm an avid

8 canoeist, and I've been canoeing in the streams of Texas

9 County since mid '70s.

10 I didn't even have any gray hair then, and I

11 had more hair.

12 And with all due in modesty, I am also a fairly

13 good fisherman. I've caught my share of smallmouth,

14 goggle-eye and largemouth, crappie, white bass.

15 In both of these roles, as a canoeist and a

16 fisherman, I have seen the unmitigated damages done by

17 gravel mining operations, from Beaver Creek in Taney

18 County, to Tavern Creek in Miller County, to the Little

19 Piney River in Phelps County and Pulaski County, and I

20 think it goes into Pulaski County.

21 Canoeing and fishing have been degraded by

22 gravel mining operations. There is simply no way, no

23 way, to remove large quantities of in-stream gravel

24 without causing sedimentation, siltation and disruption

25 of stream flow.
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1 I won't get into headcutting, because you've

2 heard too much on that already.

3 I can point to areas that were once very

4 productive, smallmouth and goggle-eyed pools, that are

5 now filled with sand and gravel from upstream operations.

6 Last summer, not 10 years ago, not 20 years

7 ago, but 2003, several canoeists and anglers on Beaver

8 Creek in Taney County called me to report on gravel

9 mining operations that had resulted in heavy damages to

10 that stream.

11 I, in turn, after obtaining this exact

12 location -- one of the persons had one of those GPS

13 things filed against with Department of Natural

14 Resources, I think it was Larry Coen at the time, with

15 the U.S. Army Corps of Engineers, Larry Harrison, in

16 Little Rock, and also called Chris Patella (phonetic

17 sp.), who is the District Fishery Supervisor with the

18 Missouri Department of Conservation in Springfield.

19 It turns out that no one in any State or

20 Federal agency were even aware of the sand and gravel

21 operations, and certainly none had monitored the sand and

22 gravel operations. And it is likely that no State or

23 Federal agency will do so in the future.

24 Therefore, reporting illegal fly-by-night or

25 damaging operations will be left to citizens, to

MIDWEST LITIGATION SERVICES
TOLL FREE - (888) 636-7551

87



1 canoeists, to fishing organizations, to conservation

2 groups.

3 Since the Sierra Club is in adamant opposition

4 to the proposed lessening of restrictions and conditions,

5 we will be watching more closely. This comes under the

6 heading of, be careful what you ask for.

7 Since we were involved in the last go-around on

8 those rules, I think it was in 1994, Gerald Ross had

9 those up -- Randy is gone -- were you there, Dan?

10 There were several other people there at the

11 time.

12 We did not entirely -- while we weren't

13 entirely happy, we were willing to go along with the

14 conditions. So we did not alert our members to

15 proposed -- to report damaging gravel mining operations.

16 We will now do so if these proposed rules are

17 adopted as is because we see a real threat to canoeing

18 waters and to fishing.

19 Those are my general comments.

20 Now, let me address significant areas of

21 concern. We have others, but these are the major points

22 of concern.

23 A buffer zone -- number one, a buffer zone of

24 10 feet from the water channel is not sufficient to

25 protect water quality or aquatic life.
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1 We had supported 25 feet in previous iterations

2 of these rules or guidelines, and that got compromised to

3 20 feet.

4 Well, 5 feet, we figure we can live with that.

5 But it takes only a mild rise of water levels

6 to inundate, completely cover an area only 10 feet from

7 the flowing water channel.

8 I can tell you right now that if canoeists and

9 anglers observe a backhoe, a front loader or a conveyor

10 operating only 10 feet from the water channel -- that is

11 about from here to that wall -- there will be complaints.

12 There will be. I guarantee it.

13 Number two, it is totally inappropriate for

14 sand and gravel operations to be conducted in losing

15 streams.

16 By the very definition, these waters lose their

17 flows, because surface water becomes groundwater.

18 If the groundwater is contaminated, private

19 drinking water wells will become unusable.

20 In addition, much of the water from losing

21 streams goes into caves, which we are blessed. We're the

22 second state in the Union, Tennessee being first, with

23 the number of caves.

24 In my home county of Boone, a swallow hole,

25 which is called there, just north of the 163 bridge in
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1 Bonne Femme Creek, provides much of the stream flow in

2 the Devil's Ice Box Cave, which is owned and managed by

3 Missouri State Parks, a division of Department of Natural

4 Resources, and is home to the rare Pink Planarian.

5 Other caves support other endangered species.

6 There is an endangered cave fish, which the Natural

7 History Division of MDC knows all about.

8 There are numerous other examples. And the

9 MoDNR folks and the MDC staffers know where those are and

10 should be aware of the sensitivity of the waters and

11 losing streams, but we see nothing in these rules to

12 protect them.

13 Number three, no sand and gravel operations

14 should be allowed for five miles above stream segments

15 designated as outstanding national or state resource

16 waters.

17 To allow this will likely lead to violations of

18 antidegradation laws and rules. Water quality will

19 suffer. And the antidegradation laws and rules prohibit

20 any degradation of water quality within outstanding state

21 and national resource waters.

22 You can devise all of the State rules you wish,

23 but you cannot ignore the provisions of the Federal Clean

24 Water Act, nor can you change the laws of the universe.

25 Finally, I wish to address an issue that has
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1 been a bone of contention and controversy.

2 There is no absolute right to conduct sand and

3 gravel mining in waters of the United States. While

4 landowners may own the stream bottom, they do not own the

5 water itself. The water belongs to everyone.

6 Sand and gravel mining can only legally occur

7 with a valid 401-404 permit issued under Sections 401 and

8 404 of the Clean Water Act.

9 As Jim Hull pointed out, the U.S. Army Corps of

10 Engineers issues the 404 permit which allows operations

11 within the streambank, and gravel operations -- I can

12 repeat -- can only legally occur with a valid 404-101

13 permit, with appropriate conditions.

14 This has nothing whatsoever to do with private

15 property rights. It has everything to do with the

16 degradation of everyone's waters, the waters of the

17 United States.

18 The conditions of this rule that will lead to a

19 permit, which is nothing more than permission from us,

20 are not protective.

21 They are, in fact, an acquiescence to those who

22 see profit from sand and gravel, where others see the

23 value of clean water and a healthy fisheries.

24 I would urge you to, one, reinstate the 20-foot

25 buffer; two, prohibit gravel mining in losing streams;
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1 and, number three, prohibit gravel mining for five miles

2 upstream of outstanding state resource or national

3 resource waters.

4 And I thank you for your time.

5 CHAIRMAN DiPARDO: Thank you.

6 Comments, Commissioners?

7 Thank you very much.

8 (MIDKIFF EXHIBIT NO. 1 WAS MARKED FOR

9 IDENTIFICATION BY THE COURT REPORTER.)

10 CHAIRMAN DiPARDO: Is there anybody else in the

11 audience that would -- have you filled out one of these

12 yet, sir?

13 MR. FISCHER: Roger Fischer.

14 When I came, I didn't realize I'd have any

15 interest in speaking today.

16 (Witness sworn.)

17 MR. FISCHER: I appreciate the opportunity to

18 speak.

19 I came today to learn. Three weeks ago I

20 applied for my permit. My father-in-law has -- I've been

21 married for 20 years. My father-in-law has a small

22 stream -- well, he's got a farm, 120 acres, up north here

23 in Callaway County, and he's got a stream in it that

24 during normal -- normal pools, probably eight to ten feet

25 across.
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1 And, of course, when the water comes up, it

2 gets wider; and when the water goes down, it can get

3 narrower.

4 One particular gravel bar he's got there makes

5 a typical meandering-type stream, and it comes out and it

6 makes a big bend and it comes around.

7 And the stream is on this side.

8 But on this bank it's really steep, and it's

9 got vegetation in it, large wooded pasture.

10 And then this side, the original, of course,

11 being a meandering stream, the old tree line kind of

12 follows along like that.

13 Now, the distance here is probably 30 feet.

14 Out here it's about 75 to 80 feet. Over here, again,

15 we're back into, say, 30, 40 feet wide.

16 Now, when the water comes up and we have the

17 big washout flooding, this gravel bar is relatively steep

18 from the water up to this wooded bank on this side.

19 Well, the water keeps washing out his wooded

20 pasture over here, and it fills the stream with the

21 sediment, because it's just black -- it's good soil for

22 growing crops but it's not good -- it's not rocky and

23 it's not sandy. It's just the sediment that is

24 underneath that tree from the open bottom.

25 Well, what I've got, he'd like to remove some
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1 of this gravel off of this big bend to prevent further

2 erosion of this bank on this side.

3 This stream across here is probably 65 feet in

4 diameter, 65 feet across now, but the water just runs

5 through a small channel, but it's washed out these trees.

6 Of course, you have trees laying along the side

7 of this eroded bank.

8 Every time the water comes up, it takes more

9 out. Now it's developed a doggone island out here that

10 is nothing but dirt and trees of various sizes.

11 This island will eventually wash out and become

12 part of the stream bottom, and it's just going to be mud.

13 This area here has some decent gravel and a lot

14 of fine sand in it.

15 Well, as this goes on down alongside of the

16 stream here -- in many cases it's not even wider than

17 this room. This room is about 34 feet wide, if I

18 calculated it right. These tiles are about two feet

19 across in width.

20 If I've got to contend with -- this area where

21 I have 35 and 40 feet here of gravel and I've got to

22 contend with a ten-foot buffer zone on each side -- let's

23 say the stream would be on this side and the floor would

24 be the water surface.

25 Now, I can mine down to the water surface, if I
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1 understand this properly.

2 On this side I've got the bank with the big

3 trees on it, and I have this gravel bar in the middle.

4 On this side it's probably chest deep in

5 gravel. If I step out here about ten feet, I am above

6 belt level. If I come in from this side, the water level

7 down here, I come in ten feet, I'm probably up knee high

8 in gravel.

9 And as I understand it, if I have to come in

10 ten feet here or more, I come in ten feet from there or

11 more, I'm going to have a width down the middle of this

12 thing that is about 14 feet wide, and it's going to come

13 up real nice off of that -- off of the water, and then

14 all of a sudden it's going to be -- I'm going to come

15 down through here with my loader and take this gravel

16 right out of the middle.

17 I'm going to have a strip that is 14 feet wide

18 at the water surface, and I've got water over here, which

19 is really the streambed, that is only six or eight feet

20 wide, with water in it.

21 Now, I'm not going to like the way that looks.

22 I'm going to have a doggone island of sand here. The

23 first time the water comes down through here and round

24 off that sand, I'm going to have an island of sand in the

25 middle and I'm going to have water on both sides.
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1 The way it stands now, as I understand it, I

2 could be threatened -- I could line up to within a foot

3 or so of the water. The sand is only going to be about

4 eight, ten inches deep.

5 I can taper that back off, back over here to

6 this side. I think it's five feet from -- from here.

7 And it's going to make a nice -- it's going to

8 make a nice area here.

9 We're going to be able to remove enough gravel

10 out of here that it makes sense to even bother removing

11 it, and we're not going to end up eventually

12 rechannelizing this stream, except when it floods and

13 washes across.

14 I'm not -- I'm not trying to make any

15 particular point, other than I'm going to have a gravel

16 bar here, that if I have to hold back ten feet from each

17 side, I'm going to have a trough that runs around this

18 bend that is going to look similar to one of those big

19 stormwater drains that they have in St. Louis or in

20 Los Angeles, where you see them driving the race cars

21 down the middle of it. I'm going to have that right down

22 the middle of the gravel bar, right in the middle of a

23 pasture in Northcentral Missouri.

24 I guess what I'm asking is that we not change

25 the guidelines we have now and put mandatory ten feet or
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1 greater buffer zones on either side.

2 Because if it's not me, it's going to be the

3 hundreds of other people that follow me, are going to

4 have to end up building a trench right down the middle of

5 a beautiful gravel bar, when we could kind of go ahead

6 and taper it down and make something that makes sense.

7 It won't redirect the water in the future.

8 I thank you for the opportunity to speak.

9 CHAIRMAN DiPARDO: Thank you.

10 Anybody else out there that has any comments?

11 MR. DELLERMAN: Is it possible for me to drive

12 the Army Engineer's part of that lake where it shows -- I

13 mean, in the river?

14 Because one thing that is being left out, and

15 that's the erosion line, and what is left out is the

16 gravel bed of that river.

17 And that gravel bed always comes down in a U

18 and comes up, and then above that, they call it erosion

19 line, is the topsoil.

20 So, of course, when that fills up with gravel,

21 the water goes over that natural bed and eats out the

22 topsoil.

23 This is found in any Army engineering book, and

24 that is what is being left out of all of this.

25 MR. MCQUERRY: Something else that I think
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1 might have been left out is that -- is that when they

2 come in and measure the water levels -- and I understand

3 they measure, like, 27 different sites, from the Montauk

4 area all of the way down to the Arkansas line, they do it

5 on a regular basis.

6 My property is one of the properties that they

7 do this on. And they come in and they measure -- they --

8 basically they pop a string across the river, and they

9 measure the depth of the water every so many feet from

10 the gravel.

11 So it may appear that it's a losing stream

12 when, in fact, it's just filling up full of gravel and --

13 and appeared that it has lost some.

14 It may appear that it has lost flow and be more

15 losing when, in fact, it's just filling up full of

16 gravel.

17 CHAIRMAN DiPARDO: Yes.

18 MS. GARRETT: Could I address three issues that

19 was mentioned?

20 MR. MIDKIFF: I object to this. This is not a

21 debate. This is a hearing.

22 MS. GARRETT: I think I got permission to

23 address it though.

24 MS. RANDLES: Commissioners, from a legal

25 standpoint, you know, you set the rules for your hearing
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1 and whether you want to hear from people again or just

2 say everybody had their shot, you know. And there is

3 still the opportunity to present written comments.

4 That's entirely up to you.

5 CHAIRMAN DiPARDO: Well, what do you want to

6 do?

7 As long as she's here, I'd just as soon like to

8 hear it.

9 MS. GARRETT: I've come a long ways.

10 MR. MIDKIFF: And I reserve the right to

11 respond after she does.

12 MS. GARRETT: That is fine.

13 If you guys could find that paper that I handed

14 out.

15 Something just came up that wasn't on this

16 paper on the -- page 2, paragraph 4, that states, for

17 some time sand and gravel mining has occurred without

18 specific stream protection, but then we just heard at

19 this meeting that you've got to get a 401 permit and a

20 403 (sic) permit.

21 How many permits are we going to have to get?

22 I mean, here it says that there is nothing here

23 to protect it, but then what we've just heard a while ago

24 is a 401 and a 403 (sic).

25 One gentleman talked about the money spent on
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1 conservation for the fishing. I questioned that before,

2 and that money that was spent was not just fishing in the

3 river. That was in all of the lakes and everything.

4 I mean, if you take the gravel out, that money

5 is still going -- a lot of that money has been spent for

6 lake fishing.

7 The gentleman from the Sierra Club, if we did

8 what he wanted us to do, or what he claims the law states

9 we should do, is no mining in the streams, then Texas

10 County and all of these small counties wouldn't have any

11 of the tourist dollars, and we wouldn't -- all of them

12 would be going to the Lake.

13 CHAIRMAN DiPARDO: Do you want clarification on

14 those permits that Jim referred to?

15 I mean, are you --

16 MS. GARRETT: No. In here --

17 CHAIRMAN DiPARDO: -- the 401, and what was the

18 other one --

19 MS. GARRETT: I know what the 401 --

20 CHAIRMAN DiPARDO: -- the 404s?

21 MR. HULL: The Corps of Engineers makes a

22 determination on a case-by-case basis on whether or not a

23 404 permit is required.

24 For routine -- you understand, for routine

25 stream gravel mining, there is not a 404 required.
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1 It's when there is excavation, dredging, that sort of

2 thing, maybe straightening of the channel, where they get

3 involved.

4 I'm not saying -- but every -- every stream and

5 gravel mining operation, to my knowledge, doesn't need a

6 404.

7 Only when a 404 permit is required is when a

8 401 certification is required.

9 A 404 comes first. And only when that is

10 triggered is a 401 certification required.

11 MS. GARRETT: We had a lot of FEMA work done in

12 Texas County from the May flood, and there was a 401

13 permit.

14 I mean, they withheld funds because they didn't

15 go and get the 401 permit to take care of the gravel out

16 of the streams. So -- and they -- the Corps of Engineers

17 seemed to think that they -- you had to get a permit --

18 told us that you had to get a permit on anything you took

19 out of the streams.

20 I may be mistaken, but that's what they told

21 us.

22 And like you said, on top of that, then there

23 is a -- I may be getting it fixed -- a 401 and 404, but

24 the clean water permit or clear water permit is on top of

25 that.
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1 So we've already got -- the only reason I came

2 back up here is one of these -- the statement says we

3 don't have anything to protect the streams. We do.

4 We're already getting two permits.

5 CHAIRMAN DiPARDO: Okay.

6 MR. MIDKIFF: Ken Midkiff, and I believe I'm

7 still under oath.

8 I wanted to address some statements that was

9 just made.

10 There are nationwide permits which are done

11 under the 401/404 auspices, and there are several

12 categories of those.

13 And those, at least for road and bridge work,

14 which is probably what we're talking about, are

15 operations that don't impact more than one-- one-third of

16 an acre, I believe it's correct.

17 There are ten conditions on a 404 permit when

18 you do a major commercial gravel mining operation.

19 Those ten conditions are based on the

20 guidelines adopted in 1994.

21 So the gentleman who was up here talking about

22 the chart over there, under the current guidelines, he

23 would be restricted to operating actually 20 feet from

24 the vegetated bank and 20 feet from the moving water

25 channel.
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1 So he would have less opportunity to remove

2 gravel now than he would under these current rules.

3 But I see that as a problem. Streams naturally

4 change course. Sand and gravel mining only hastens that

5 course changing.

6 Now, as to outstanding state and national

7 resource waters in Texas County, since we seem to be

8 focusing on that, although I believe we have 113 counties

9 in the State of Missouri -- I think there are

10 114 counties all together, and I would be interested to

11 know why all of this activity in Texas County, but there

12 are, indeed, outstanding state and national resource

13 waters in Texas County.

14 I think the Little -- the Big Piney River is

15 one of those, where it runs through national forestlands,

16 the Jacks Fork, the Upper Jacks Fork, is one of those,

17 and there may be others that I'm not aware of. But those

18 are three that I know of.

19 There are also losing streams, because there

20 are streams in Texas County that flow into caves.

21 Patty Creek (phonetic sp.) is one of those.

22 Now, it's totally on national forestlands and willow

23 areas, and presumably nobody is going to be doing any

24 gravel mining in there.

25 First of all, it would be very difficult to get
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1 to.

2 But I did want to correct that the 401 permit

3 is a water quality certification done by the Department

4 of Natural Resources, and it does state that as long as

5 those ten conditions are met in the 2000 -- the 1994

6 guidelines, that DNR will certify that that project meets

7 the conditions necessary to achieve water quality

8 certification.

9 Thank you.

10 CHAIRMAN DiPARDO: Thank you.

11 I'm hearing from the other Commissioners that

12 we need to wrap this thing up.

13 MS. ADAMS: I'd just like to have a comment and

14 a question.

15 CHAIRMAN DiPARDO: All right. As long as

16 you're here, come on. You're it. You're the last one.

17 MS. ADAMS: Betty Adams.

18 On the pictures -- I won't draw one -- but what

19 we're trying to do is regulate the laws of nature, and

20 that's really hard to do.

21 All of these -- I have a bank too, but I also

22 have hills and hollows and a bluff and then the Big

23 Roubideaux River coming down. And every place that --the

24 creeks, the water flows down in between the hollows,

25 every place down into the Roubideaux where it flows into

MIDWEST LITIGATION SERVICES
TOLL FREE - (888) 636-7551

104



1 there, the gravel comes with the water down through the

2 hollows and it goes into my Roubideaux.

3 Right here is all of my bottomland. Well, as

4 that gravel washes down from the hollows and the bluffs

5 from the little creeks into the bigger creek, the

6 Roubideaux, it makes the sand bar. That sand bar gets

7 bigger and bigger, and it has washed away acres and

8 trees.

9 The trees that are supposed to stabilize the

10 bottomland, they're all fell down, especially when the

11 floods come through. The roots are half showing.

12 They're almost gone, to where it's into the fenceline

13 now, and I have no trees that are holding the bottomland

14 in because of the gravel coming down between the hollows

15 on my property.

16 And so I just wanted to explain, that's just

17 one more aspect, and it's really hard to try to control

18 or regulate something like that. You know, we need to --

19 and that's constant. You have to take it out probably

20 every three, four years.

21 We never did. We never have. The gravel bar

22 is just growing bigger.

23 What we did do one year was we took in a loader

24 and we just made a big hole, because we had four kids.

25 We didn't have enough money to take gravel out or fix it.
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1 We just thought we'd make a big hole for them to go

2 swimming in it.

3 That hole -- a drought came. The rain lessened

4 up. That was the only water there was that summer, and

5 there was big snapping turtles in there. There was big

6 fish in there. There was all kinds of things in that.

7 And it just makes sense. And the question is,

8 if you fish and you love fish, you would -- that was the

9 only place on the Roubideaux that year with a drought

10 that had turtles, fish, everything in there, plus my kids

11 could swim in it, because we had just made a swimming

12 hole, you know, but it was big enough for four kids and

13 adults.

14 So I -- my question is, if you like to fish,

15 what -- why wouldn't you want to remove the gravel?

16 Is there a hidden agenda behind leaving the

17 gravel in the creeks so that the fish can't live there?

18 You know, I don't know what the true agenda of the people

19 are that are representing the fishing industry.

20 Because it seems to me that year, plus the

21 other 15 years I've lived there, I had a lot more fish,

22 water, you know, everything.

23 Thank you.

24 CHAIRMAN DiPARDO: I would like to reiterate

25 that this is still open for comments until --
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1 MR. LARSON: May 1st.

2 CHAIRMAN DiPARDO: -- May 1st, 2004.

3 So if you've heard anything here today that you

4 like or you dislike and you want to put it in writing,

5 send it off to us, and I guarantee you, the Commissioners

6 will get this.

7 I appreciate you all coming here and

8 enlightening us, and I thank you again.

9 And with that, thank you.

10 (Public Hearing concluded.)
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